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I. INTRODUCTION

Fourth amendment law is notoriously confusing and confused.' Part of this
confusion reflects the difficulty of the constitutional text itself. 2 However,
much of the confusion can be traced to flaws in the United States Supreme
Court's 'approach to this area of decisionmaking.

The Court has failed to deal coherently with an inherent tension in fourth
amendment jurisprudence - the tension between the need for the simplicity of
"bright-line" rules that can be applied to all situations, and the need for a
flexible approach to deal appropriately with each of the widely varying factual
situations confronting law enforcement officers and the courts.' In the past,
the Court sought to accommodate this tension by maintaining bright line rules,
such as the requirement of a warrant and the requirement of probable cause,
while simultaneously complicating and eroding those lines with numerous ex-
ceptions. 4 In recent years, however, the Court has all but abandoned these
bright line rules and has resorted more often to a flexible "balancing" ap-
proach in which the "reasonableness" term of the fourth amendment reigns.5

This balancing approach has governed all stages of fourth amendment analy-
sis:6 the initial determination of whether the fourth amendment provides any
protection at all in a given context; 7 the determination of whether the police

1, Numerous commentators have noted this condition of fourth amendment jurisprudence.
E.g., Sundby, A Return to Fourth Amendment Basics: Undoing the Mischief of Camara and
Terry, 72 MINN. L. REv. 383, 383 (1988); Bradley, Two Models of the Fourth Amendment, 83
MICH. L. REv. 1468, 1472 (1985); Amsterdam, Perspectives on the Fourth Amendment, 58 MINN.

L. REv. 349, 349 (1974).
2. The Fourth Amendment. reads: "[t]he right of the people to be secure in their persons,

papers and effects shall not be violated by unreasonable searches and seizures and no Warrants
shall issue, but upon probable cause, supported by Oath or affirmation and particularly describing
the place to be searched, and the person or things to be seized." U.S. ComsT. amend. IV. A
major source of difficulty involves the question of what, if any, relationship the first clause (the
"reasonableness" clause) bears to the second clause (the "warrant" clause). See infra notes 18-19
and accompanying text (discussing constitutional interpretation of these two clauses).

3. Bradley, supra note 1, at 1470.
4. The Supreme Court's treatment of the warrant and probable cause requirements are dis-

cussed in Part II (B), infra.
5. See, e.g., Katz, In Search of a Fourth Amendment for the Twenty-First Century, 65 IND.

L.J. 549, 551 (1990) (balancing as helpful approach); Benner, Diminishing Expectations of Privacy
in the Rehnquist Court, 22 J. MnASnL L. Rev. 825, 826 (1989) (balancing test ubiquitous);
Wasserstrom, The Court's Turn Toward a General Reasonableness Interpretation of the Fourth
Amendment, 27 AM. Cmin. L. REv. 119, 129 (1989) (discussing Court's use of balancing ap-
proach) [hereinafter General Reasonableness]; Strossen, The Fourth Amendment in the Balance:
Accurately Setting the Scales Through the Least Intrusive Alternative Analysis, 63 N.Y.U. L. REv.
1173, 1174 (1988) (balancing test has eroded fourth amendment rights).

6. See New Jersey v. T.L.O., 469 U.S. 325, 369 (Brennan, J., dissenting) (enumerating vari-
ety of balancing tests employed by Court in fourth amendment context).

7. See, e.g., Florida v. Riley, 109 S. Ct. 693, 694 (1989) (observation of residential backyard
from low-flying police helicopter did not constitute "search" so was not covered by fourth
amendment); California v. Greenwood, 486 U.S. 35, 39 (1988) (fourth amendment protection does
not extend to curbside garbage). In both these decisions, the Court balanced the interests involved
to determine whether the privacy interest invaded was one which society should recognize as "rea-
sonable."
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intrusion was a violation of the fourth amendment;8 and the determination of
whether the exclusionary rule should apply where a violation does exist.9

Unfortunately, the Court's reasonableness determinations have not reflected
careful thought about the manner in which relevant interests should be
weighed. Rather, they have been marked by a lack of articulated standards,
conclusory statements about costs and benefits, 0 and a balancing process
which has amounted to little more than result-oriented rationalization." As
Justice Brennan noted in his dissent in United States v. Sharpe,2 the Court
has engaged in its fourth amendment balancing with "the judicial thumb
planted firmly on the law-enforcement side of the scales.' ' 3

In performing these balancing acts, the Court has consistently confounded
issues relating to the substance of fourth amendment jurisprudence with issues
involving the appropriate procedural mechanisms which should be used to give
effect to these constitutional guarantees.' 4 For example, recent decisions have

8. See, e.g., Michigan Dep't of State Police v. Sitz, 110 S. Ct. 2481, 2487 (1990) (balancing
interests to determine constitutionality of sobriety checkpoints which involve seizure without prob-
able cause or warrant); National Treasury Employees Union v. Von Raab, 109 S. Ct. 1384, 1390
(1989) (balancing to determine constitutionality of suspicionless drug testing of Customs employ-
ees); New Jersey v. T.L.O., 469 U.S. at 337 (balancing interests to determine constitutionality of
searches of public school students' personal property without warrant).

9. See, e.g., United States v. Leon, 468 U.S. 897, 909 (1984) (balancing costs and benefits of
exclusionary rule as applied to facially valid warrant which was not based on probable cause);
Stone v. Powell, 428 U.S. 465, 487 (1976) (exclusionary rule inapplicable in grand jury context).

10. See, e.g., Michigan Dep't of State Police v. Sitz, 110 S. Ct. at 2485-86 (Court "balanced"
interests at stake by simply stating magnitude of drunken driver problem and asserting that pri-
vacy interest of motorists stopped at sobriety checkpoints is "slight"); Strossen, supra note 5, at
1183 (describing conclusory nature of Court's statements about costs and benefits). Especially
troubling is the Court's disregard for the presence or absence of a significant empirical correlation
between the alleviation of a particular societal problem and the fourth amendment constraints on
police conduct. In Sitz, the Court explicitly stated that the Court of Appeals was wrong to con-
sider the effectiveness of sobriety checkpoints in reducing drunken driving or catching drunk driv-
ers when it assessed the constitutionality of these checkpoints. Michigan Dep't of State Police v.
Sitz, 110 S. Ct. at 2487.

Indeed, it appears that the Court is not even very concerned about the existence or magnitude
of the societal problem cited to justify police intrusions. In National Treasury Employees Union v.
Von Raab, 109 S. Ct. 1384 (1989), the majority, in declaring the suspicionless urine testing of
Customs employees constitutional, failed to cite "even a single instance in which any of the spec-
ulated horribles [resulting from drug use by Customs employees] actually occurred." Id. at 1399-
1400 (Scalia, J., dissenting) (emphasis in original). See Schuihofer, On the Fourth Amendment
Rights of the Law-Abiding Public, 1989 Sup. CT. REv. 87, 147 (remarking on "the strikingly
poor means-ends fit" in drug testing scheme approved in Von Raab).

11. See, e.g., New Jersey v. T.L.O., 469 U.S. at 369-70 (Brennan, J., dissenting) (suggesting
balancing approach may be "a convenient umbrella under which a majority that cannot agree on
a genuine rationale can conceal its differences").

12. 470 U.S. 675, 720 (1985).
13. Id. at 720 (Brennan, J., dissenting); see, e.g., Strossen, supra note 5, at 1195; Wasserstrom

& Mertons, The Exclusionary Rule on the Scaffold: But Was It a Fair Trial?, 22 AM. Cane. L.
REv. 85, 87 (1984).

14. I refer here to remedial measures, such as the exclusionary rule, and also to any other
procedural requirements which are not constitutionally required. See infra Part 11 (B) (1) (adopting
position that warrant requirement falls into this category of procedural measures).
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cut back on the scope of the exclusionary rule while expressing dissatisfaction
not only with the procedural mechanism itself, but also with the substantive
provisions which it was designed to protect.15 Conversely, the existence of the
exclusionary remedy has undoubtedly factored heavily in the shaping of the
fourth amendment's substantive protections. 16

Economic analysis can be used to clarify and define the Court's flawed bal-
ancing process in the fourth amendment context. By forbidding "unreasona-
ble" searches and seizures, the amendment itself suggests that cost-benefit
analysis is a uniquely appropriate analytical framework. 7 Determining whether
a given action is "reasonable" necessarily requires an assessment of the ac-
tion's favorable and unfavorable consequences in light of the surrounding cir-
cumstances - in short, an assessment of the action's costs and benefits.

In the fourth amendment context, an economic or cost-benefit analysis seeks
to minimize the sum of costs to law enforcement interests and costs to pri-
vacy-related interests. Costs to law enforcement interests arising from fourth
amendment constraints include those associated with decreased police power to
prevent imminent harm, and those associated with increased difficulty in gath-
ering evidence. Because fourth amendment constraints make information more

difficult to obtain, when such constraints exist, some information will be fore-

15. See, e.g., United States v. Leon, 468 U.S. at 911-912 (creating "good faith" exception to
exclusionary rule, which permits introduction of fruits of illegal search where police officer rea-
sonably relied upon facially valid warrant). As Justice Brennan pointed out in his dissent in Leon,
the costs which the majority cited in justifying the creation of the good faith exception are actu-
ally costs of the fourth amendment rule which makes searches invalid if not supported by proba-
ble cause. Id. at 941 (Brennan, J., dissenting). See also Stone v. Powell, 428 U.S. at 491-92 n. 31
(stating that determination of fourth amendment violation has "no bearing on the basic justice of
his incarceration"). In Powell, which precludes federal habeas corpus relief for defendants alleging
fourth amendment violations, the Court expresses its belief that fourth amendment violations do
not affect the "basic justice" of a defendant's incarceration. Id. By refusing to provide habeas
review in the fourth amendment context while providing it where any other constitutional right is
involved, the Court makes it clear that it does not consider fourth amendment violations as seri-
ous as violations of other constitutional rights.

16. The fact that exclusion of evidence is the implication of holding a particular police action
unconstitutional has likely made courts construe the boundaries of constitutionality more liberally.
Cf. Amsterdam, supra note 1, at 393 (noting "the strains that the present monolithic model of
the fourth amendment almost everywhere imposes on the process of defining the amendment's
outer boundaries"); Sundby, supra note 1, at 415-16 (requirement of warrant makes Court hesi-
tant to define intrusions as searches or seizures covered by fourth amendment).

17. See Strossen, supra note 5, at 1192 (reasonableness clause "calls for the weighing of costs
and benefits); Posner, Rethinking the Fourth Amendment, 1981 Sup. CT. REv. 49, 74 (economic
interpretation of "reasonableness" standard is "natural") [hereinafter Rethinking the Fourth
Amendment]; Ingber, Defending the Citadel: The Dangerous Attack of "Reasonable Good Faith",
36 VAND. L. REv. 1511, 1535 (1983) (cost-benefit analysis is "built into the amendment itself");
Wasserstrom & Seidman, The Fourth Amendment as Constitutional Theory, 77 GEo. L.J. 19, 62
(1988) (reasonableness term suggests utilitarian cost-benefit analysis). But see New Jersey v.
T.L.O., 469 U.S. at 370 (Brennan, J., dissenting) ("[oln my view, the presence of the word "un-
reasonable" in the text of the Fourth Amendment does not grant a shifting majority of this Court
the authority to answer all Fourth Amendment questions by consulting its momentary vision of
the social good") (emphasis in original).

[Vol. 27:473
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gone and the likelihood of convicting guilty criminals will decrease. This de-
crease will affect the deterrence of crime and incapacitation of criminals.

Privacy costs, however, are incurred whenever the constitution permits law
enforcement officers to intrude into the lives of private citizens. These costs
involve such privacy-related interests as one's interest in privately pursuing
lawful activities without interference, one's interest in not having property
damaged or put in disarray by police intrusions, and one's interest in being
free from intrusions and observations that could cause embarrassment or loss
of personal dignity.

In addition, the manner in which fourth amendment law is formulated, ap-
plied, and enforced will affect two other types of costs which must also be
considered - administrative and error costs. Administrative costs must be in-
curred to put fourth amendment constraints into practice. Error costs result
from mistakes made by law enforcement officers and judges with respect to
the scope of the fourth amendment.

In this Article, I will first focus the inquiry by emphasizing the importance
of distinguishing the substance of fourth amendment law from the processes
by which it is implemented. Next, after establishing the constitutional appro-
priateness of a cost-benefit approach to fourth amendment jurisprudence, I
will set out in a systematic fashion the relevant costs and benefits that should
be weighed in setting the bounds of fourth amendment protection.

As an initial step in developing a model of fourth amendment law, I will
analyze these tradeoffs in a world free of errors on the part of judges and
law enforcement officers, and in a world in which the substantive rules can be
administered and enforced costlessly and completely. Next, I will relax those
assumptions and bring administrative costs and error costs into the equation.
Finally, I will use the information gleaned from an analysis of fourth amend-
ment optimality to formulate guidelines that would most correctly strike the
balance between competing interests.

II. A COST-BENEFIT APPROACH TO THE FOURTH AMENDMENT

A. Substance and Process

A major source of confusion about the contours of fourth amendment law
stems from the Supreme Court's failure to keep the two types of issues pre-
sented in every fourth amendment case - those of substance, and those of
process - analytically distinct.18 The "substance" of fourth amendment law
refers to the proper balance between law enforcement interests and privacy-
related interests. The "process" of fourth amendment law involves administer-
ing ex ante measures, such as warrants, and ex post remedies, such as the
exclusionary rule, to ensure compliance with the substance of the constitutional
right. 9

18. See Wasserstrom & Seidman, supra note 17, at 30-31 (noting that substantive questions
have been repeatedly sidestepped by incorrect focus on procedure).

19. A specific constitutional interpretation is implicit in this dichotomy between the "sub-
stance" and the "process" of fourth amendment law. This interpretative view is detailed in Part

11(B), infra.
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Substance and process are, of course, interrelated. The amount of fourth
amendment protection that citizens experience depends not only on what the
substance of the fourth amendment is in abstract terms, but also on the de-
gree to which it is complied with and enforced. Whether there is an exclusion-

ary rule, for example, and whether or not it is always applied, greatly
influences the degree to which one's substantive rights are protected. 20 How-

ever, when no attempt is made to distinguish between the substantive right

and the process that gives that right effect, two negative consequences result.

First, valid processes may be jettisoned, not because they fail to work -

that is, fail to protect the substantive right - but because they work too
well.21 For example, the exclusionary rule is often criticized for forcing law

enforcement officers to abide by countless "technicalities" and permitting
more criminals to escape detection and punishment.- Yet these technical re-

quirements are not a result of the exclusionary rule itself, but represent instead

the Court's present understanding of the substance of fourth amendment law. 23

It is not a valid criticism of the exclusionary rule to say that its operation

effectuates substantive fourth amendment law. 4

Second, failing to distinguish substance from process has the effect of shift-
ing analysis and debate away from the relevant issues .2 5 By tampering only
with the process, the Court can appear to leave the substance of the fourth

amendment intact, while in fact effecting changes that will leave citizens with
less fourth amendment protection than they possessed previously. By changing
the substance in this indirect manner, the Court can avoid the possible back-
lash that might result from an overt curtailment of the constitutional amend-
ment itself.36

20. Ingber, supra note 17, at 1536 (remedy necessary to prevent fourth amendment from being
"mere platitude"). Indeed, it was a recognition of the nexus between right and remedy that

prompted the Court to incorporate the exclusionary rule as a constitutional requirement in Mapp
v. Ohio, 367 U.S. 643, 655-56 (1961).

21. See Wasserstrom & Seidman, supra note 17, at 37 (effectiveness of exclusionary rule, not
its ineffectiveness, is source of criticism).

22. See, e.g., W. LAFAvE, 1 SEARCH AND SEIZURE: A TREATI E ON Ts FouRTH AmiNDMENT

21-22 (1987) (discussing popular belief that exclusionary rule "handcuffs" police); Schrock &

Welsh, Up From Calandra: The Exclusionary Rule as a Constitutional Requirement, 59 MINN. L.

Rav. 251, 266-67 (1974) (discussing claim that many people believe "technicalities" of suppression

doctrine are defeating justice).

23. Ingber, supra note 17, at 1554; Le Francois, On Exorcising the Exclusionary Demons: An
Emay on Rhetoric, Principle, and the Exclusionary Rule, 53 U. CIN. L. REv. 49, 65-66 (1984)

(discussing difference between exclusionary rule and fourth amendment).

24. Of course, there are other criticisms of the exclusionary rule which have more validity. See

infra Part V(D)l (discussing potential disadvantages associated with exclusionary remedy). The

point here is to distinguish between a criticism of the remedial mechanism and a criticism of the

substantive law to which it is applied.
25. See Wasserstrom & Seidman, supra note 17, at 36 ("arguments over the exclusionary rule

turn out to be another way of changing the subject"); Ingber, supra note 17, at 1582 ("rhetoric

of remedy" confuses decisionmaking about substantive fourth amendment provisions).

26. Ingber, supra note 17, at 1557. Ingber makes the majoritarian argument that people should

be told in a straightforward manner what interests are at stake so that they may make rational
decisions. Id. at 1582.

[Vol. 27:473
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B. Constitutional Considerations

Before outlining the costs and benefits that should be considered in deter-
mining the proper level of fourth amendment protection, it is necessary to es-
tablish the appropriateness of this method of analysis from a constitutional
standpoint. As noted above, the "reasonableness" requirement of the fourth
amendment is quite amenable to an analysis of costs and benefits.27 The term
itself suggests tradeoffs, or a balancing of interests, rather than conferral of
an absolute right.2 8 However, other fourth amendment terms and doctrines
have been imbued with various, often conflicting, meanings and are not as
easily or so obviously susceptible to economic analysis.2 9 Thus, before begin-
ning an economic analysis of the fourth amendment, I will briefly explain and
justify the constitutional interpretations which I will be using in this Article,
and demonstrate the appropriateness of employing an economic approach in
the fourth amendment context.

1. The Relationship Between the "Warrant" and "Reasonableness"
Clauses

A major source of tension in fourth amendment jurisprudence involves the
relationship, if any, between the "reasonableness" clause and the "warrant"
clause of the fourth amendment.3 0 Essentially, the dispute concerns the extent
to which these clauses should be read in a conjunctive, as opposed to a dis-
junctive, manner.3' Although commentators have provided varying lists of the
competing interpretations, 32 it seems there are at least four analytically distinct
ways of reading the two clauses. A warrant based upon probable cause can be
viewed as: (1) necessary and sufficient for constitutionality (the warrant clause
defines reasonableness); (2) necessary but not sufficient (reasonableness must
be independently established); (3) sufficient but not necessary (a warrant based
on probable cause is one way, but not the only way, to fulfill the reasonable-
ness requirement); or (4) neither necessary nor sufficient (but possibly inform-
ing or providing a gloss on reasonableness).

27. See supra note 17 and accompanying text (discussing notion that cost-benefit analysis ap-
propriate in fourth amendment analysis).

28. See Wasserstrom & Seidman, supra note 17, at 61 (fourth amendment "does not establish
a right of privacy that trumps competing policy concerns").

29. For example, probable cause could be read to require a certain minimum of suspicion,

such as incriminating evidence must be "more likely than not" to be found in the place searched.
Wasserstrom, The Incredible Shrinking Fourth Amendment, 21 AM. Cnim. L. REv. 257, 306-307
(1984) [hereinafter The Incredible Shrinking Fourth Amendment]. But see Wasserstrom & Seid-
man, supra note 17, at 61-62 (many of Court's more specific formulations mean nothing more
than intrusion be "cost-justified in some sense").

30. See, e.g., Sundby, supra note 1, at 418 ("intersection" between clauses "mystical").
31. See generally Wasserstrom, The Fourth Amendment's Two Clauses, 26 AM. CalM. L. REv.

1389, 1389-1396 (1989) (discussing relationship between clauses in historical context); Benner, supra
note 5, at 827-832 (discussing historical development of two clauses).

32. See, e.g., Wasserstrom, Incredible Shrinking Fourth Amendment, supra note 29, at 281;
W. LAFAvE, I SEARCH AND SEiz'RE 439 (1978) [hereinafter SEARCH AND SEIzURE].

19901
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Although the Supreme Court has generally interpreted the fourth amendment
to require a warrant based upon probable cause," it has made a number of
exceptions to the probable cause and warrant requirements.3 4 In fact, although
the Court has 'described these as "a few specifically established and well-delin-
eated exceptions,' '3 there are actually twenty exceptions to the probable cause
and warrant requirements, some of which are so frequently used as to virtu-
ally swallow the rule.3 6

Further, in determining whether to create or apply an exception to the war-
rant "requirement," the Supreme Court is governed by considerations of rea-
sonableness." Historically, the Court created exceptions when the "special
needs" of law enforcement made a warrant impracticable."8 In Michigan Dep't
of State Police v. Sitz,3 9 however, the Court seemed to all but abandon requir-
ing a showing of extraordinary law enforcement needs before creating an ex-
ception; instead, the Court proceeded directly to the question of whether the
safeguard of a warrant and probable cause outweighed the costs of those re-
quirements in the sobriety checkpoint context.4 Thus, even the Court's rheto-
ric no longer suggests that a warrant based on probable cause is
constitutionally necessary.4 '

Similarly, although the Court has generally held that a warrant based upon
probable cause is sufficient to meet the constitutional standard, 2 the Court

33. Y. KAmiSAR, W. LAFAvE & J. ISRAEL, MODERN CRiMINAL PROCEDURE 207 (7th ed. 1990)
(discussing Court's "strong preference" for warrants); Wasserstrom, Incredible Shrinking Fourth
Amendment, supra note 29, at 281.

34. For example, in Carroll v. United States, 267 U.S. 132, 155-56 (1925), the Court set out
the automobile exception to the warrant clause. Similarly, in Terry v. Ohio, 392 U.S. 1, 27
(1968), the Court held that an officer could "stop and frisk" a suspect without a warrant, but
with "reasonable suspicion," something less than probable cause.

35. Katz v. United States, 389 U.S. 347, 357 (1976).
36. Katz, supra note 5, at 577 ("[n]otwithstanding the ringing endorsement of the universality

of both the warrant and probable cause requirements in United States v. Chadwick, most searches
fit into exceptions to the warrant requirement"); Bradley, supra note 1, at 1473.

37. See Sundby, supra note 1, at 386 (reasonableness concept used to justify exigent circum-
stances exception).

38. See, e.g., New Jersey v. T.L.O., 469 U.S. at 340 ("easing of restrictions" necessary in
school setting because of need for school discipline); National Treasury Employees Union v. Von
Raab, 109 S. Ct. at 1390 (government has heightened interest in deterring drug use on part of
Customs employees; fruits of search not to be used in criminal prosecution without employee's
consent).

39. 110 S. Ct. 2481 (1990).
40. Id. at 2485. The Court responds to the argument that a showing of a special law enforce-

ment need is necessary before using a balancing approach by simply stating that the balancing
analysis used in a decision involving checkpoints for aliens, Brown v. Texas, 433 U.S. 47 (1979),
is also appropriate in analyzing suspicionless stops of motorists for sobriety checks.

41. See, e.g., Skinner v. Railway Labor Executives' Ass'n, 109 S. Ct. 1402, 1414 (1989) (Court
notes that balance is usually, but not always, struck "in favor of the procedures described by the
Warrant Clause of the Fourth Amendment"); see also Wasserstrom, General Reasonableness, su-

pra note 5, at 129 (noting Court's indifference to warrant clause in recent cases).
42. See, e.g., New Jersey v. T.L.O., 469 U.S. at 359-60 (Brennan, J., dissenting) ("provisions

of the Warrant Clause - a warrant and probable cause - provide the yardstick against which
official searches and seizures are to be measured").

[Vol. 27:473
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has suggested that the reasonableness clause might not always be satisfied by
compliance with the warrant clause. The Court's decision in Winston v. Lee-4

suggests that despite meeting the probable cause requirement, a search could
nevertheless be unreasonable." In Winston, the Court held that surgical re-
moval of a potentially incriminating bullet was so intrusive that it could not
be justified by a showing of probable cause. Likewise, in Tennessee v. Gar-

ner,4 the Court found that probable cause was insufficient to justify deadly
"seizure" of a nonviolent fleeing felon, again basing its conclusion on the un-
reasonableness of the police action, given the circumstances and the gravity of
the offense in question." Although the Court apparently has not yet invali-
dated as unreasonable any intrusions supported by a warrant based upon
probable cause, such a holding would appear to be logically permissible, given
the reasoning in the foregoing decisions.

Thus, it appears that although the warrant clause greatly influences the way
in which the reasonableness clause is interpreted, the reasonableness clause ul-
timately controls in contemporary fourth amendment jurisprudence. Although
there is considerable constitutional and historical support for a view of the
fourth amendment that makes reasonableness the operative standard," a move
to general reasonableness has been widely viewed as destructive to fourth
amendment protections. 49 This perception has a firm basis in fact; the vast

43. 470 U.S. 753 (1995).
44. See Wasserstrom, General Reasonableness, supra note 5, at 140-45 (discussing Winston ma-

jority's view that warrant based on probable cause may sometimes fall short of "reasonableness"
required by fourth amendment).

45. 471 U.S. 1 (1985).
46. See Wasserstrom, General Reasonableness, supra note 5, at 145-48 (discussing Garner deci-

sion's requirement of more than probable cause).
47. See, e.g., New Jersey v. T.L.O., 469 U.S. at 340 ("It]he fundamental command of the

Fourth Amendment is that searches and seizures be reasonable, and although 'both the concept of
probable cause and the requirement of a warrant bear on the reasonableness of a search, . . . in
certain limited circumstances neither is required.') (quoting Almeida-Sanchez v. United States, 413
U.S. 266, 277 (1973) (Powell, J., dissenting)); see also Strossen, supra note 5, at 1174-76 (ac-
knowledging Court's trend towards reasonableness standard); Wasserstrom, General Reasonable-
ness, supra note 5, at 129 (arguing that Court has moved away from warrant requirement in
favor of general reasonableness standard).

48. T. TAYLOR, Two STUDEEs N CONSTITUTIONAL INTERPRETATION 46-47 (1969) (those who have
interpreted fourth amendment to require that searches be pursuant to warrants have "stood the
amendment on its head"); Wasserstrom, The Incredible Shrinking Fourth Amendment, supra note
29, at 283 (concern of framers was not with warrantless searches, but rather with general war-
rants). See also Amsterdam, supra note 1, at 410 (agreeing that history supports Taylor's disjunc-
tive reading of two clauses, but maintaining that conjunctive reading should prevail).

49. See, e.g., Strossen, supra note 5, at 1174 (balancing as "analytical tool with which ...
Court has effectuated the erosion" of fourth amendment rights); Lippman, The Decline of Fourth
Amendment Jurisprudence, 11 Can.t JusT. J. 293, 350 (1989) (Court's cost-benefit analysis has
emphasized efficiency and has abandoned prior preference for warrants); Benner, Diminishing Ex-
pectations of Privacy in the Rehnquist Court, 22 J. MARsHALt L. REv. 825, 826 (1989) (tradi-
tional fourth amendment protections "held hostage to await the results of a ubiquitous balancing
test"). But see Wasserstrom, General Reasonableness, supra note 5, at 130-31 (noting cases in
which reasonableness has led to more, rather than less, protection than if Court had adhered to
probable cause or warrant requirement).

1990]
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majority of Supreme Court decisions which employ a balancing approach have
unambiguously limited the scope of fourth amendment protections enjoyed by
citizens. s0

Thus, an interpretation of the fourth amendment in which reasonableness is
the operative standard typically generates discomfort among those concerned
with the protection of individual privacy rights. However, a reasonableness-
based interpretation need not necessarily work in the direction of eroding indi-
vidual privacy rights. The fact that reasonableness-based decisions have tended
to be skewed in that direction relates to the way the Court has engaged in
fourth amendment balancing, and is not inherent in the balancing method it-
self."' In fact, as Professor Wasserstrom points out, reasonableness can poten-
tially cut both ways: although a reasonableness-based analysis may sometimes
excuse law enforcement officers from the warrant and probable cause require-
ments, reasonableness may also require greater protection than a warrant or
probable cause. 2

A view of the fourth amendment which makes reasonableness the primary
consideration is a constitutionally valid interpretation, and at any rate, one to
which the Supreme Court is likely to adhere in the foreseeable future." There-

fore, for purposes of this Article, I will assume that reasonableness is the con-
trolling standard in fourth amendment law. Specifically, I will assume that the
constitution requires that searches and seizures be reasonable, but that a war-
rant based upon probable cause is neither necessary nor sufficient to meet this
requirement of reasonableness. However, the warrant clause should inform the
description of reasonableness to some extent, in that it suggests a process
which may in many instances be coextensive with reasonableness.4

2. Probable Cause

Even where the Court has made exceptions to the requirement that warrants
be obtained, probable cause has usually remained the controlling standard re-

50. See, e.g., Michigan Dep't of State Police v. Sitz, 110 S. Ct. at 2491 (using balancing
approach to permit random, suspicionless, sobriety checkpoints); National Treasury Employees Un-
ion v. Von Raab, 109 S. Ct. at 1389 (using balancing approach to approve suspicionless drug
testing of Customs employees); New Jersey v. T.L.O., 469 U.S. at 337 (using balancing approach
to permit warrantless searches of personal property of public school students). See also Strossen,
supra note 5, at 1183-84 (balancing approach to fourth amendment has increased state's search
and seizure power and lessened constitutional protections).

51. But see Strossen, supra note 5, at 1185 (arguing that balancing methods are inherently
skewed towards law enforcement interests).

52. Wasserstrom, General Reasonableness, supra note 5, at 131.
53. A number of commentators have echoed this forecast. E.g., Strossen, supra note 5, at

1266; Benner, supra note 5, at 825-26. This prediction seems even more certain with the retire-
ment of Justice Brennan, a strong opponent of the "reasonableness" balancing approach. See,
e.g., New Jersey v. T.L.O., 469 U.S. at 353-370 (Brennan, J., dissenting) (criticizing majority's
use of balancing approach).

54. See Sundby, supra note 1, at 432 (maintaining that warrant based on probable cause can
be viewed as example of reasonableness).
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quired for a search. Probable cause has traditionally been the constitutional
minimum used to give content to virtually every search and seizure."

Probable cause has never been defined with any degree of clarity by the
Court. In fact, it appears that the Court has "gone to extraordinary lengths
to avoid telling us anything about the meaning of 'probable cause'. . .. 6 In
Brinegar v. United States,57 probable cause was described as involving "proba-
bilities" and requiring "less than evidence which would justify ... convic-
tion," but "more than bare suspicion.''5 In Wong Sun v. United States,59 the
Court defined "[t]he quantum of information which constitutes probable
cause" as "evidence which would 'warrant a man of reasonable caution in the
belief' that a felony has been committed .... ,'

One view maintains that the term implies a probability which is "more
likely than not."'" The discussion of a few simple hypotheticals, however, un-
derscores the difficulty with such a definition. In certain situations, probable
cause appears to require either too little or too much in terms of proof.A To
use one hypothetical provided by a commentator, 63 suppose that one knew
with certainty that a bomb had been placed in a rented locker in a crowded
airport. However, on the day in question, 150 lockers at the airport had been
rented. Although a search of any one of the rented lockers would have a very
low probability of success - certainly far below the "more likely than not"
standard - few would argue that such a search should be precluded."6

Conversely, to employ another well-worn hypothetical,"' suppose that studies
had shown that fifty-one percent of males in a certain neighborhood out on
the street during certain hours would be carrying illegal weapons or drugs.
Although the probability that a search of any one of these men would be
more likely than not to turn up evidence, such a search would presumably be
precluded by the fourth amendment."

55. Alschuler, Bright Line Fever and the Fourth Amendment, 45 U. Prrr. L. Rav. 227, 243
(1984); Wasserstrom & Seidman, supra note 17, at 85.

56. Wasserstrom & Seidman, supra note 17, at 25.
57. 338 U.S. 160 (1949).
58. Id. at 174.
59. 371 U.S. 471 (1963).
60. Id. at 479.
61. See Wasserstrom & Seidman, supra note 17, at 85 ("more-likely-than-not" standard possi-

ble reading although not endorsed by Court); Wasserstrom, Incredible Shrinking Fourth Amend-
ment, supra note 29, at 306-07.

62. See Alschuler, supra note 55, at 246-47 (demonstrating that "unitary view of the probable
cause requirement" produces different results, so that police officer may claim probable cause for
search or arrest depending upon suspect's racial, gender or demographic grouping).

63. Id. at 246-47.
64. Id.
65. A variation on this hypothetical was used by Alschuler, id. at 246; however, he notes his

uncertainty as to its origin. Id. at 246 n.63.
66. Indeed, it appears that the Supreme Court has at times interpreted probable cause as re-

quiring evidence sufficient to single out an individual for suspicion. LaFave, SEARcH AND SEmu,
supra note 32, at 477-78 (citing, inter alia, Wong Sun v. United States, 371 U.S. 471 (1963))
(arrest of person named Toy upon tip from informant that person by that name who owned
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Some factors which appear theoretically important in determining whether
probable cause exists include the seriousness of the offense and the potential
danger to society if action is not taken.67 While these factors have not been
employed explicitly by the Court in probable cause determinations, 68 the
Court, in Welsh v. Wisconsin,69 recognized the relevance of the seriousness of
the offense in determining whether the warrantless entry of a home was a
violation of the fourth amendment where probable cause to arrest existed.7 0 It

seems likely that these elements are also recognized implicitly in the reasoning
used in determining probable cause. 71 The relevance of considering the serious-
ness of the crime in determining the existence of probable cause was elo-
quently expressed in Justice Jackson's dissent in Brinegar:

[I]f we are to make judicial exceptions to the Fourth Amendment
... it seems to me they should depend somewhat upon the gravity
of the offense. If we assume, for example, that a child is kid-
napped and the officers throw a roadblock about the neighborhood
and search every outgoing car, it would be a drastic and undiscrimi-
nating use of the search. The officers might be unable to show
probable cause for any particular car. However, I should candidly
strive hard to sustain such an action, executed fairly and in good
faith, because it might be reasonable to subject travelers to that in-
dignity if it was the only way to save a threatened life and detect a
vicious crime. But I should not strain to sustain such a roadblock
and universal search to salvage a few bottles of bourbon and catch
a bootlegger.

7 2

It seems self-evident that the meaning of probable cause, like the meaning
of reasonableness, should be derived from context. However, the Court has

Chinese laundry on certain street was without probable cause where several Chinese laundries on
street were owned by persons named Toy). Of course, searches using racial criteria would also be
subject to strict scrutiny under the equal protection clause of the fourteenth amendment. E.g.,
Korematsu v. United States, 323 U.S. 214 (1944).

67. R. POSNER, EcoNoMc ANALYSIS OF LAW 640 (3d ed. 1986) [hereinafter EcoNoMIc ANALY-
SIS].

68. LaFave, SEARCH AND SEIzuRE, supra note 32, at 455. But see Alschuler, supra note 55, at
247 ("seriousness of the harm that the police seek to prevent or of the offense that they wish to
investigate does not seem to enter the constitutional calculus").

69. 466 U.S. 740 (1984).
70. !d. at 750 (warrantless entry not justified where suspected offense was drunk driving,

which was only civil offense within that jurisdiction). But see Mincey v. Arizona, 437 U.S. 385,
393-94 (1978) (rejecting Arizona Supreme Court's "murder scene exception" to warrant require-
ment; seriousness of crime cannot justify intrusion).

71. See generally Schroeder, Factoring the Seriousness of the Offense Into Fourth Amendment
Equations - Warrantless Entries Into Premises: the Legacy of Welsh v. Wisconsin, 38 KAN. L.
Rsv. 439 (1990) (analyzing Welsh, and arguing that consideration of seriousness of offense could
usefully be factored into fourth amendment determinations).

72. Brinegar v. United States, 338 U.S. at 183 (Jackson, J., dissenting).
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never endorsed such a sliding scale view of probable cause. 73 Although critics
of a sliding scale approach allege that it would "produce more slide than
scale, ' 74 resulting in an unworkable "general ooziness," ' 7

1 it is highly question-
able whether any coherent method of defining probable cause can avoid such
adjustments to reflect the shifting weight of interests. In fact, use of a rigid
standard of probable cause can lead to less constitutional protection. 76 If a
rigid standard is used, and a court is faced with a situation in which the
quantum of evidence required by the inflexible concept of probable cause is
too high, the court must choose to use an unreasonably stringent requirement,
water down the overall probable cause standard, or remove the action in ques-
tion from the scope of the fourth amendment altogether. 77

For purposes of this Article, I will take the view that probable cause can
only be usefully defined as a sliding scale. The Constitution's "probable
cause" requirement makes explicit that one factor to be weighed in the rea-
sonableness determination involves the probability of discovering evidence of,
or preventing future harm from, criminal activity. However, the amount of
cause that is "probable" in a given case must be defined by reference to what
it is reasonable to require in that context.

3. The Exclusionary Rule

The constitutional status of the exclusionary remedy has also been much de-
bated.18 Clearly, there is no requirement of exclusion within the text of the
fourth amendment itself.79 In the past, the exclusionary rule appears to have
been considered a constitutional requirement because it was perceived as the
only remedy for police misconduct that would adequately enforce the sub-
stance of the fourth amendment.A0

73. Of course, the Court has permitted searches on less than full probable cause in certain

investigative situations. E.g., Terry v. Ohio, 392 U.S. at 27 ("stop and frisk" can be done upon
"reasonable suspicion"); Camara v. Municipal Court, 387 U.S. 523, 538 (1967) (weaker form of

probable cause permissible in housing inspection situation).
74. Amsterdam, supra note 1, at 394.
75. Id. at 415.
76. See Serr, Great Expectations of Privacy: A New Model for Fourth Amendment Protection,

73 MniN. L. REv. 583, 642 (1989) (permitting lesser degrees of protection is preferable to no
protection at all); cf. Sundby, supra note 1, at 415-16 (reliance on monolithic model which re-

quires warrants in all cases would lead to removal of many governmental actions from realm of
fourth amendment protection).

77. See Amsterdam, supra note 1, at 388 ("all or nothing approach to the amendment puts

extraordinary strains upon the process of drawing its outer boundary lines"). For example, in

California v. Greenwood, 108 S. Ct. 1625, 1628-29 (1988), the Court held that curbside garbage is

not protected by the fourth amendment. This decision likely reflects an unwillingness to require

traditional levels of "probable cause" in the garbage context.

78. W. LAFAvE, 1 CRDNnAL PROCEDURE 136 (1984) [hereinafter CRIMINAL PROCEDURE].

79. In this regard, however, the exclusionary rule does not differ from the majority of fourth

amendment doctrines. Wasserstrom & Seidman, supra note 17, at 87.
80. See Mapp v. Ohio, 367 U.S. at 651-53 (stating that states and Supreme Court have recog-

nized "obvious futility of relegating the Fourth Amendment to the protection" of any remedies

other than exclusionary rule).
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For purposes of this Article, I will take the. position, which has been af-
firmed repeatedly by the Supreme Court, that the exclusionary remedy is a
judicially-created remedy,8' rather than a requirement imposed upon the courts
by the language of the Constitution. Although the idea that the exclusionary
rule is a judicially-created remedy has often been advanced as part of a ra-
tionale to limit, abolish or make exceptions to it,82 I am taking this position
because I believe that the substance of fourth amendment law can be more
usefully analyzed by initially separating it from remedial measures. Much of
the confusion arising from fourth amendment law stems from an attempt to
analyze the "what" of fourth amendment law under the shadow of a very
problematic and controversial "how." Recognizing that the exclusionary rule is
not a constitutional given permits an unhindered analysis of the substance of
fourth amendment law.

C. Method of Analysis

1. The Use of an Optimizing Model

It should be noted at the outset that my method of analyzing fourth
amendment optimality will be significantly different than from prior economic
formulations in the fourth amendment context, such as Judge Posner's. 8 3 Un-
der Posner's formulation of cost-benefit analysis in the fourth amendment
context, costs and benefits are assigned to each contemplated search." If the
costs exceed the benefits, the search is deemed unreasonable; if the benefits
exceed the costs, the search is deemed reasonable."5

My model, in contrast, focuses not on the reasonableness of particular
searches, but upon formulating the optimal set of fourth amendment rules to
govern all searches. I begin with the assumption that some set of fourth
amendment constraints will limit police conduct. Under any conceivable set of
fourth amendment constraints on searches and seizures, certain types of law
enforcement costs will be incurred, and certain types of privacy costs will also
be incurred.M These types of costs are set out in Parts III and IV of this

81. See, e.g., Calandra v. United States, 414 U.S. 338, 347-48 (1974) ("the rule is a judicially

created remedy designed to safeguard Fourth Amendment rights generally through its deterrent

effect"); Stone v. Powell, 428 U.S. at 482 ("exclusionary rule was a judicially created means of

effectuating the rights secured by the Fourth Amendment").

82. E.g., United States v. Leon, 468 U.S. at 906-908 (creating good faith exception to exclu-

sionary rule); Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388,
422 (1971) (Burger, J. , dissenting) (calling for Congress to create alternative to exclusionary rule);

Stone v. Powell, 428 U.S. at 496-502 (Burger, J., concurring) (calling for Court to abolish exclu-
sionary rule).

83. Posner, EcoNoMIc ANALYSIS, supra note 67, at 640.
84. Id. Posner balances the cost of the search in terms of lost privacy against the social loss

associated with failure to convict, multiplied by the probability that conviction will be impossible
if the search is foregone. Id.

85. Id.

86. A fourth amendment rule that precluded all police action would avoid all privacy costs;

such a rule, however, is inconceivable.
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Article. The optimal set of fourth amendment rules in a given investigative

situation would be the set of rules which would minimize the sum of these
law enforcement costs and privacy costs.

Constructing the model in this way has two advantages. First, such a for-

mulation gives full expression to a reality - often suppressed in economic

analyses - that law enforcement officers are rarely if ever faced with a binary

investigative choice (that is, whether or not to search). A corollary to this idea

is that fourth amendment restraints typically encumber, rather than preclude, a

given line of investigation.8 7 An analysis which seeks to arrive at the optimum
degree of encumberance has more practical usefulness than an analysis which
assesses the reasonableness of individual searches.

Second, constructing the model in this manner shifts the analysis from the

question of whether a particular search is cost-justified (that is, total benefits

exceed total costs) to the question of formulating optimizing rules, where total

benefits exceed total costs by the greatest margin. Posner, in defining an un-

reasonable search simply as one where "the costs exceed the benefits" does

not seem to contemplate optimality as a factor in determining reasonableness. 8

Under his definition, a search for which benefits exceeded costs would be

deemed reasonable whether or not the margin of difference between costs and

benefits was as large as possible. In contrast, if optimality were the standard
by which police actions were to be judged, a search's benefits would not only

hive to exceed its costs, but the search's benefits would also have to exceed
the costs by the greatest possible margin.

The fourth amendment, of course, only requires that searches be reasonable.
This fact opens up the question of whether a suboptimal search is always un-
reasonable, or conversely, whether a search must be optimal to be reasonable.

Neither the constitutional text nor common sense would appear to support a
reading of a reasonableness term that requires optimality. s9 At the other ex-

treme, however, a search might be unreasonable even where benefits exceed
costs, if it were extremely inferior to a clearly available alternative. For exam-

ple, a search of an apartment in the middle of the night might be cost-justi-
fied, but might nevertheless be unreasonable if the search could be done just
as cheaply and effectively during waking hoursY. Optimality should be viewed
in aspirational terms, with the understanding that reasonableness encompasses

a range of acceptable police conduct, some of which will necessarily fall short
of optimality.

87. See LaFave, SEARCH & SEIZURE, supra note 32, at 455-57 (citing case in which quantum of
information gathered fell short of probable cause because officer failed to undertake particular
action which was available to him).

88. Posner, EcoNoMic ANAvss, supra note 67, at 640.
89. See infra notes 233-40 and accompanying text (discussing related idea of "least intrusive

means" analysis).
90. This example assumes that no legitimate purpose was advanced by conducting the search at

night, and that the inconvenient timing was purely a gratuitous, additional element of intrusive-
ness.
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In setting up an equation which captures the relevant tradeoffs, I will pur-
sue an optimizing strategy in order to arrive at an aspirational benchmark by
which reasonableness can be judged. However, it should be noted that I am

not equating reasonableness with optimality, as will be made clear by the
fourth amendment guidelines proposed in Part VI.

2. Ex Ante Perspective

Calculations in the fourth amendment context are necessarily performed
from an ex ante perspective. The decision as to whether intrusive action will
be taken is obviously made prior to the search. It is at this point that law

enforcement officers must meet fourth amendment standards of behavior.
Therefore, only the expected values of various costs are relevant; the actual
values are unknown prior to the search. A search that is not justified ex ante

cannot be justified ex post by the fact that evidence was discovered.91

While the importance of using an ex ante approach is not unique to fourth

amendment law, 92 its use is especially important in this context. Under the cur-
rent remedial system of the exclusionary rule, fourth amendment abuses usu-

ally receive judicial scrutiny only in those cases where incriminating evidence
was in fact discovered. Thus, it is critically important that the fact that evi-

dence was uncovered not influence the court's judgment of the search's consti-
tutionality. 93

3. Interests at Stake

Two major groups of competing interests shape the meaning of fourth
amendment reasonableness: law enforcement interests, and privacy-related in-
terests. 94 Law enforcement interests are society's interests in minimizing the
costs associated with criminal behavior. Privacy-related interests include not

91. See LaFave, SEARCH AND SEizuRE, supra note 32, at 456-66 ("axiomatic" that legality of

seach cannot turn upon its outcome). But see Posner, Rethinking the Fourth Amendment, supra

note 17, at 75 (arguing fact that evidence is actually uncovered is relevant to determining reasona-

bleness of search).
92. For example, such an approach is often used in tort law. See generally S. SHAVELL, EcO-

NOMIC ANALYsIS OF ACCIDENT LAW (1987).
93. In reality, the existence of such evidence almost certainly is prejudicial to some degree. See

Wasserstrom, Incredible Shrinking Fourth Amendment, supra note 29, at 320 (under reasonable-

ness standard, many searches might be upheld despite ex ante unreasonableness by virtue of fact
that evidence was actually found).

94. This model assumes, as does the fourth amendment itself, that these interests are in ten-

sion with each other. In other words, privacy-related interests are not automatically advanced to

an optimal degree by the single-minded pursuit of law enforcement objectives. This is because

police officers, although acting subject to budget constraints, do not internalize the privacy-related
costs that are imposed upon those subject to their actions. For example, a police officer might be

able to maximize conviction rates under budgetary constraints by performing extremely destructive

and intrusive searches, if such searches were cheaper than more careful and constrained searches.
Alternately, police officers might find systematic monitoring of the entire population a more effi-

cient method of gaining convictions than attempting to track down the suspects for each criminal
incident.
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only privacy as conventionally defined, but also other interests that individuals
have in being left undisturbed, such as the uninterrupted use of their prop-
erty. 91

These two categories of interests must be factored into the optimizing model
in order to determine the appropriate tradeoffs between them.

III. LAW ENFORCEMENT INTERESTS

A. Preventative Interests

The rationale usually advanced for police intrusions is the gathering of evi-
dence calculated to facilitate the conviction of the guilty. However, some po-
lice intrusions serve another function: preventing imminent harm .96 For
example, the type of pat-down frisk discussed in Terry v. Ohio97 has as its
primary purpose the disarming of a suspect to prevent harm to the officer and
others." Of course, if the pat-down leads to the seizure of an illegal handgun,
the intrusion will also have had an evidence-gathering function. To use a hy-
pothetical mentioned earlier," a search of airport lockers for a bomb would
primarily be motivated by a desire to prevent an explosion by finding and
defusing the bomb, although the search might also yield evidence that would
be useful in convicting the perpetrator.

Preventative concerns are also present in less dramatic scenarios. For exam-
ple, a search of a suspected drug dealer's home might be expected to yield
evidence against the suspected dealer. However, if drugs are seized, future
crimes of distribution might be prevented, and the ongoing crime of possession
would be ended immediately. Certainly, the seizure of drugs is preventative in
some sense, as would be the seizure of any contraband. Similarly, a murder
suspect might be seized, both to facilitate the gathering of evidence (such as
fingerprints, or identification through a lineup) and to prevent the suspect
from doing any further harm.1°°

95. "Privacy-related interests" is used to refer only to interests which are infringed by the

actions of law enforcement officers. Obviously, these interests can be infringed by other parties,

and are almost certainly infringed by any criminal act. The encroachments on privacy stemming

from criminal activity-make up part of the "costs of crime" described in Part I1, and thus are

part of the interests to be weighed against the official intrusions of privacy set out in Part IV.

96. See LaFave, SEARCH AND S lzumE, supra note 32, at 457 (quicker action necessary where
"serious adverse consequences might occur in the interim"). Of course, all searches and seizures

which facilitate convictions could be viewed as indirectly preventing future crimes through deter-

rence and (relatively long-term) incapacitation. These indirect effects stem from the collection of

evidence, which will be discussed infra at notes 176-178 and accompanying text. Here my discus-

sion of preventative police intrusions refers only to actions which directly prevent crimes in the

short term by intervening and removing the implements of crime, or incapacitating the potential

perpetrator, to prevent imminent harm.
97. 392 U.S. 1 (1968).
98. Id. at 20.
99. See supra notes 63-64 and accompanying text (discussing hypothetical of bomb threat for

airport lockers).

100. The Bail Reform Act of 1984, 18 U.S.C. §§ 3141-3150 (1984), which provides for the

detainment of suspected dangerous criminals without bail pending trial, adds weight and legitimacy

to this preventative motive for seizures.
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The costs associated with a fourth amendment rule's preclusion of preventa-
tive intrusions are a factor of the marginal increase in probability that the
harm will occur, which is attributable to the fourth amendment rule, and the
seriousness of the harm sought to be prevented. Because a fourth amendment
rule will create some obstacles to intervention (at the limit, intervention would
be forbidden), there is a marginal increase in the probability of the harm oc-
curing which can be directly attributable to that rule. This marginal increase
represents the difference between the probability of harm under a fourth
amendment rule, and the probability of harm where no fourth amendment
rule exists.

To take the example of a bomb inside an airport locker,' 0' if the officers
knew that the bomb had been rigged to explode even if it were found and
efforts were made to defuse it, then the probability that harm would occur,
even in the absence of fourth amendment rules hindering intervention, would
be relatively high. The relevant factor would be the marginal increase in the
probability of an explosion that would result from a given fourth amendment
restriction. The seriousness of the harm would depend on how destructive the
bomb would be, how many people it would likely kill or injure, and other
like factors.

Thus, the costs associated with preventative police action can be summarized
as follows:

(1) ip(h)f - p(h)nf] x s(h)

Here, p(h)f represents the probability of harm associated with a fourth amend-
ment rule; p(h)nf represents the probability of harm that would exist even in
the absence of such a restriction on police action; and s(h) represents the seri-
ousness of the contemplated harm.

B. Evidence-Gathering Interests

The impact of fourth amendment law on evidence-gathering interests can be
expressed in the following shorthand manner: whenever law enforcement offi-
cers are foreclosed from undertaking a particular search or seizure, there is
some probability that criminal activity will go undetected, or some criminals
will go unconvicted, as a result. This formulation, however, obscures the fact
that in most if not all cases, law enforcement officers are not confronted with
a binary choice such as search or non-search. Instead, there are typically a
range of investigative tools and methods that can be used to uncover crime,
only some of which will be limited or excluded by fourth amendment law.
Thus, the fact that the fourth amendment precludes an officer from undertak-
ing the search he would make if given free rein does not mean that no crimi-
nal investigation will be made at all. In many cases, a search that is costlier
or that is inferior in some fact-finding respects will be available when the

101. See supra notes 63-64 and accompanying text (discussing hypothetical of bomb threat in
airport lockers).
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fourth amendment prevents the search which would be optimum from a purely
fact-finding perspective.

1. Effects of Increased Cost of Information

To the extent that fourth amendment rules require ex ante procedures, law
enforcement officers incur costs in complying with those rules.1m For example,
if the fourth amendment were interpreted to require that a law enforcement
officer achieve some specific degree of certainty before searching, such as a
fifty percent probability of finding evidence, needless effort might be wasted
in attempting to attain sufficient surety.

Similarly, a proposed fourth amendment rule may require a law enforcement
officer to make a search in a less efficient manner, 03 or may foreclose one
means of gathering proof on a suspect, forcing the law enforcement officer to
gather proof in a less efficient way. To the extent criminals are aware of vari-
ous rules limiting certain types of searches, they can strategically arrange their
activities such that law enforcement officers are unable to apprehend them
without incurring added costs. For example, criminals aware of the distinctions
drawn between automobiles and houses,104 in terms of protection afforded by
the fourth amendment, might keep the instrumentalities of their crimes at
home rather than in their cars.

The costs associated with a fourth amendment rule which forecloses certain
investigative avenues are related to the increased cost and decreased amount of
information available to identify and convict guilty individuals. 0 5 In Figure
1,101 Cl represents the cost curve for information, which depicts the marginal
increase in cost associated with each additional increment of information
within the relevant range. The phrase "increment of information" is used here

102. I am not referring to costs associated with trying to understand or apply a particular ex
ante procedure, or costs involved in applying it erroneously. Nor am I referring to the actual cost
to society of, for example, issuing a warrant. These costs will be discussed in Part V(B)(I), infra,
the section on ex ante procedures. The point that I am making here is that, to the extent that
fourth amendment rules preclude certain avenues of searching, police officers incur costs in trying
to work around those rules.

103. For example, one case before the Court recently challenged the use of an electronic track-
ing device to track the path of a suspect who was driving a car. United States v. Knotts, 103 S.
Ct. 1081 (1983) (cited and discussed in La Fave, Fourth Amendment Vagaries (Of Improbable
Cause, Imperceptible Plain View, Notorious Privacy, and Balancing Askew), 74 J. Cana. L. &
CR mOLOGY 1171, 1174-78 (1983) [hereinafter Vagaries]). Although the defense conceded that the
police could physically follow the suspect and achieve the same effect, it argued (unsuccessfully)
that using electronic means to do so was illegitimate. Id. at 1178.

104. See, e.g., Chambers v. Maroney, 399 U.S. 42, 52 (1970) (upholding warrantless station-
house search of arrestee's seized automobile).

105. This framework of analysis was suggested by Professor Warren Schwartz. See Schwartz,
Objective and Subjective Standards of Negligence: Defining the Reasonable Person to Induce Opti-
mal Care and Optimal Populations of Injurers and Victims, 78 GEo. L.J. 241, 242-244 (1989)
(using this framework in analogous area of negligence standards).

106. Cf. id. at 256 fig. A (figure depicting effects of increased cost curve in context of negli-
gence standards).
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to denote that unit of information which would decrease the risk of conviction
or acquittal error by some standardized amount within the relevant range.'t 7

For example, an increment of information can be conceptualized as that
amount of information which would have the capacity to decrease the risk of
trial error by an additional one percent. Limiting the range of legitimate police
activity through fourth amendment constraints will have the effect of shifting
the cost curve for fact-finding upward to C2.1°s

The benefit line in Figure 1 represents the marginal benefits associated with
each additional increment of information. 109 When the cost curve is shifted up-

107. Fourth amendment constraints only shift the cost curve for information upward for those
increments of information which could be most cheaply obtained through a search or seizure.
Increments of information which can be acquired more cheaply without the use of searches or
seizures would not become more costly to obtain as a result of fourth amendment rules. For
example, if an increment of information could be provided by an eyewitness at lower cost (from a
law enforcement perspective) than through a search, the cost of obtaining that increment of infor-
mation would not be affected by fourth amendment constraints. Thus, the cost curve is only
shifted upward as to those increments of information which would further reduce the probability
of error from that probability which would exist once all the increments of information which
could be obtained more cheaply through other investigative techniques have been obtained. At the
other end of the spectrum, there are some increments of information that are not obtainable in a
given case, even if unlimited searches and seizures were permitted. For example, decreasing the
risk of error from two percent to one percent might simply be impossible in a given case. These
increments of information would likewise be excluded from the relevant range because the cost of
obtaining these increments would not be affected by fourth amendment rules.

In defining the relevant range, all increments of information which would be most cheaply ob-
tainable through searches and seizures must be included. One result of a fourth amendment rule
might be that some increments of information which would initially be cheaper to obtain through
a search or seizure would be made more expensive or impossible to obtain through that route as a
result of that rule, thus making it cheaper for the police officer to employ some means other than
a search or seizure to obtain that increment of evidence. Even though the increment of informa-
tion is ultimately obtained through a means other than a search or seizure, it should clearly be
included in the relevant range since the cost of obtaining it increased as a result of the fourth
amendment rule. Obviously, the relevant range would be defined differently in each factual situa-
tion.

108. Implicit in Figure 1 is the assumption that the cost curve will be shifted upward uniformly
for all increments of information within the relevant range. It is probable that, in any given case,
the cost curve would not actually shift uniformly upward (that is, the shape of the higher cost
curve would differ from that of the original cost curve). This is true because the cost of obtaining
some increments of information may not be increased as much by fourth amendment constraints
as the cost of other increments of information. In the absence of any empirical information on
this point, I am assuming that these variations in the shape of the upward-shifted cost curve
would not be significant over the range of cases.

109. Since each increment of information has been defined in terms of its ability to decrease
the probability of error, the marginal benefit associated with each increment of information can
be viewed as uniform in the sense of the reduction of the probability of error. Thus B, the line
representing marginal benefits, is a horizontal line. It could be argued, however, that the reduc-
tion of error by a standardized amount is more "beneficial" to society in some ranges of proba-
bilities than in others. For example, it could be argued that society benefits more (or less) from a
reduction from a five percent probability of error to a four percent probability of error than it
does from a reduction in probability of error from 56 percent to 55 percent. For purposes of this
analysis, I am ignoring such considerations and assuming that each equivalent reduction in proba-
bility of error is equally valuable to society.
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Figure 1
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ward, fewer increments of information are obtained. The upward-shifted cost
curve causes the cost of some increments of information to exceed the bene-
fits; thus, these increments of information will be foregone. N2 increments,.
rather than NI increments, will be obtained. Since fewer increments of infor-
mation are available to the factfinder, the truthseeking function will be eroded
as a result, and the probability of an erroneous conviction or acquittal will
increase. The costs associated with this impairment of the truthseeking func-
tion will be referred to as "truthseeking costs."" 0 A second effect of the up-
ward-shifted cost curve is that those increments of information that are
obtained will cost more to obtain. This additional cost component will be
termed "information costs."

While the increments of information which are obtained in a world with
fourth amendment constraints are more expensive than in a world free of such
constraints, it is unclear whether the total amount spent to obtain information

110. "Truthseeking costs" represent the costs associated with conviction or acquittal error, and
are a type of error costs. The criminal justice system is deprived of information, and is less

accurate at its assigned task of identifying and punishing guilty individuals. However, I am using
this terminology to avoid confusion with error costs which will be introduced later in the context
of the application of fourth amendment standards.
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will increase as a result of the fourth amendment constraints. The result will
depend upon the interaction between two effects: the increased cost of the in-
crements of information that are obtained; and the decreased number of incre-
ments of information obtained. The relative magnitude of these two effects
depends in turn upon the shape of the cost curve,"' the magnitude of the
upward shift," 2 and the position of the benefit line relative to the cost curves.

I am assuming, however, that some increments of information will be lost
under any system of fourth amendment constraints.'" There is empirical sup-
port for the proposition that some increments of information will become
unobtainable at any price under certain fourth amendment constraints. For ex-
ample, the information that would have been disclosed by the surgically re-
moved bullet in Winston v. Lee' 4 could not be gotten in any other manner,
and the Court's opinion suggests that no amount of probable cause gleaned
from other investigative techniques would ever be sufficient to justify the sur-
gical procedure."' Or, to take a more ordinary case, police may spend time
pursuing procedures which will enable them to carry out a search without run-
ning afoul of the fourth amendment, but by the time the search is carried
out, some of the evidence has deteriorated or has been destroyed. In many
cases, however, information can be obtained in a number of alternative ways.
For example, by gaining a higher degree of certainty about the efficacy of a
certain search by meeting a probable cause requirement, a previously forbidden
search could become possible." 6 In such a case, the increment of information
simply will have become more costly to obtain. Whether or not it is obtained
will depend upon whether the benefits associated with obtaining it outweigh
the new cost of obtaining it.' l7

2. Impact on Overall Crime Rate

To the extent information is not uncovered, there will be less accuracy in
distinguishing the guilty from the innocent."8 This fact results in two types of

111. The shape of the cost curve in Figure 1 has no empirical basis and is intended only as an
example of a possible cost curve. The shape of the cost curve would be expected to be somewhat
different in different investigative situations. In addition, the shape of the upward-shifted cost
curve might not correspond to that of the initial cost curve, as discussed in note 108, supra.

112. The magnitude of the upward shift would be related to the stringency of the fourth
amendment constraints being applied to police officers, and would reflect the extent to which
these constraints operate to increase costs.

113. If the benefit line lay above even the upward-shifted cost curve at all points in the relevant
range, no increments of information would be foregone as a result of the fourth amendment
constraints. However, for purposes of this analysis, I am assuming that the benefit line intersects
both cost curves at some point. In other words, the benefits derived from some increments of
information is exceeded by the costs of obtaining those increments of information.

114. 470 U.S. 753 (1985).
115. Indeed, the very presence of extrinsic evidence tending to show the defendant's guilt was

found to militate against the constitutionality of the surgical procedure. Id. at 765; see Wasser-
strom, General Reasonableness, supra note 5, at 143 (discussing Court's reliance on strength of
evidence against defendant in deciding that surgical removal of bullet would be unconstitutional).

116. The relationship between these two effects is discussed in further detail Part Ill(B), infra.
117. See supra notes 107-10 and accompanying text (discussing increase in cost resulting from

additional increments of information).
118. My analysis assumes, of course, that fourth amendment constraints do not in themselves
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"truthseeking" problems. First, there will be guilty individuals who are never
detected or arrested as a result of the fact that less information is uncovered.
Second, there will be erroneous verdicts resulting from the reduced amount of
information available to the decisionmaker. Specifically, guilty individuals will
be brought to trial but will be erroneously acquitted '" 9 due to the reduced
amount of information available.'1°

It is important to understand that these costs do not include acquittals that
result from exclusion of evidence. At this stage of the analysis, I am assuming
an error-free world where law enforcement officers comply fully with fourth
amendment requirements. Thus, there would be no costs attributable to ex-
cluding illegally-obtained evidence, because no evidence would be acquired by
unconstitutional means. Instead, these costs reflect the decreased amount of
information that is actually presented to the factfinder when the police follow
the dictates of the fourth amendment.

When truthseeking is impaired, thereby allowing guilty individuals to go free
or undetected, societal costs associated with crime increase. The magnitude of
these increased crime-related costs is related to the amount of relevant infor-
mation that goes undiscovered as a result of fourth amendment restrictions.
As noted earlier, the amount of information that will go undiscovered is a
function of the relationship between the two responses to an upward-shifting
cost curve for information - an increase in costs incurred in obtaining addi-
tional quantities of information, and a decrease in the amount of information
acquired. If the former response dominates, then information costs would be
higher, but truthseeking costs would be relatively low. If the latter reaction
dominates, information costs would not increase at all or might even decrease,
but truthseeking costs would be relatively high. Thus, there is an inverse rela-
tionship between information costs and truthseeking costs. This is merely a
restatement of the simple notion that more information provided to the deci-
sionmaker means fewer mistakes by the decisionmaker.

The relationship between these two responses to an increased cost curve for
information will depend upon the extent to which law enforcement officers or

serve to enhance truthseeking. However, one could argue that fourth amendment constraints en-
hance the truthseeking process to the extent that they serve as a check on unlawful police activity
in derogation of truthseeking, such as the "planting" of evidence.

119. This reduced amount of evidence available to the decisionmaker could also result in con-
victions of innocent persons as well, since fourth amendment constraints could prevent police offi-
cers from obtaining exculpatory evidence, which under the doctrine enunciated in Brady v.
Maryland, 373 U.S. 83 (1963), must be made available to the defendant. From a societal stand-
point, an erroneous conviction is far worse than an erroneous acquittal. In addition to society's
interest in fairness, and the disutility associated with the incapacitation of an individual who oth-
erwise would be usefully contributing to the community, the actual guilty party remains at large.
Thus, implicit in any erroneous conviction is a "false positive" (innocent party is convicted), as
well as a corresponding "false negative" (real criminal goes free or is undetected). However, I am
assuming here that erroneous convictions are a relatively rare result of fourth amendment con-
straints. To the extent that these "false positives" are empirically significant, they would need to
be factored into the model.

120. Only the marginal increase in false acquittals directly related to the reduction in informa-
tion presented to the jury or judge is relevant. False acquittals for other reasons are not a cost
associated with the fourth amendment.
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police departments internalize increased costs in obtaining information. Assum-
ing that law enforcement officers have perfect information about the truth-
seeking costs associated with failing to spend the additional amount of time to
gather certain information, and that they perfectly internalize those relevant
costs, it would be expected that they would simply continue to gather infor-
mation when it is "worth it." Despite the increased price of information im-
posed by fourth amendment constraints, they would continue to "purchase"
information up to the point at which it becomes more costly than the truth-
seeking benefits that would be lost if the information were not gathered.' 2 ' In
other words, on Figure 1, they would purchase N2 increments of information.

Thus, in each investigative context, the relative costs of information and of
impaired truthseeking would dictate the number of increments of information
that would be purchased. For example, suppose a brutal murder took place
and the investigation had revealed a prime suspect. Suppose further that the
police would like to search the suspect's apartment for blood-stained garments
and other evidence linking the suspect to the crime. However, the fourth
amendment restrains the police from conducting the search without a warrant.
Given the seriousness of the crime and the strength of the potential evidence,
truthseeking costs associated with foregoing this search would be quite high.
On the other hand, if additional costs were incurred to obtain the informa-
tion, the information could be gathered with minimal or no truthseeking
loss.122 In this case, the benefits derived from the information would be worth
the time and trouble spent to obtain a search warrant. Law enforcement offi-
cers would be expected to expend this extra amount of time to obtain the
information, since the increased cost of information would be lower than the
truthseeking costs that would result if the information were foregone.

In reality, however, it is less certain that officers will act optimally under
fourth amendment constraints by adjusting their "purchases" of information
in the manner indicated in Figure 1. It is unclear what portion of truthseeking
costs are actually internalized by the police. When truthseeking is compro-
mised, the probability of an erroneous acquittal increases, leading to elevated
crime costs.123 The costs associated with increased crime, or conversely, the
benefits associated with preventing such an increase in crime, impact upon so-
ciety as a whole, but are less likely to be fully internalized by the police. The
costs spent to obtain the information, however, will be internalized by the po-

121. The marginal benefits achieved from each increment of information is, by definition,
equivalent to the loss in truthseeking capacity which would result were the information not ob-
tained. Restating "benefits" in terms of truthseeking costs underscores the important concept of
the tradeoff between these two types of costs.

122. In this example, the only truthseeking loss that might result would be linked to the addi-
tional time taken to obtain the search warrant. If evidence could be hidden or destroyed during
the interim, this would constitute a truthseeking loss. See infra note 125 and accompanying text
(incorporating this idea into an equation).

123. The costs associated with an increased probability of an erroneous acquittal are set out
more formally at infra note 128-30 and accompanying text.
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lice department. 124 To the extent that law enforcement bodies are imperfect
proxies for societal preferences, too few resources may be spent on informa-
tion gathering when the cost of information rises, leading to a result where
greater truthseeking costs are incurred.

The mix of information and truthseeking costs that will be incurred can be
summarized in the following way:

(2) [p(i) x c(i)] + [p(ie) x c(e)] + [p(t) x c(t)]

Here, p(i) represents the probability that the law enforcement officer will
"purchase" an increment of information at the new, higher price, rather than
forego the information. The marginal increased cost of the information is rep-
resented by c(i). C(i) can be derived by subtracting the cost of information in
the absence of fourth amendment constraints from the cost of the information
in the presence of such restraints.

The middle term, [p(ie) x c(e)], allows for the possibility that even where
additional resources are spent to gather evidence, some portion of that infor-
mation may be unattainable. The clearest example of this would be a situation
in which compliance with a procedural requirement such as a search warrant
would give a suspect time to destroy or hide evidence. This particular type of
cost is incurred when law enforcement officers choose to spend additional re-
sources to obtain the information, but the information received is inferior in
some respects to information which could have been obtained if no constraints
existed. P(ie) expresses the probability of such an occurrence, by representing
the probability that some portion of evidence - a subset of the increment of
evidence being sought - will be lost, given that the law enforcement officer
has chosen to incur increased information costs rather than voluntarily forego
the entire increment of information. C(e) represents the costs associated with
the portion of evidence that is lost despite the efforts of police (through
higher expenditures) to obtain such evidence.'25 Stated differently, c(e) repre-
sents the degree to which the increment of information has deteriorated in
terms of its power to reduce conviction or acquittal errors.126

P(t) represents the probability that, in response to the higher costs of infor-
mation, a law enforcement officer will not obtain an increment of information
but will instead incur costs associated with inferior truthseeking. P(t) is the
reciprocal of p(i), since a law enforcement officer must choose between these
two options with regard to a given increment of evidence. Thus, p(t) can be
more simply expressed as p(1 - p(i)). C(t) refers to marginal truthseeking costs
associated with the foregone evidence.

124. For present purposes, I am assuming that police departments have relatively fixed operat-

ing budgets which must be allocated among a number of functions.

125. The "e" term in this part of the equation represents a particular subset of information
which is at risk of being lost by compliance with the fourth amendment. In actuality, there would

be a number of such subsets that might be lost in such a situation. The costs associated with

these subsets and the probabilities associated with their occurrence would be multiplied for each

subset, and the results totaled.
126. See text accompanying supra note 107 (defining what is meant by an "increment of infor-

mation").
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There are two major sources of crime costs that result from an impairment
of the truthseeking function: decreased deterrence, and decreased incapacita-
tion. Thus the term c(t) can be expressed in the following manner:

(3) c(t) = c(d) + c(c)

Here, c(d) and c(c) represent the deterrence costs and the incapacitation costs,
respectively, associated with a loss in truthseeking.

When a guilty person escapes punishment, the probability of punishment for
persons committing that crime decreases. Gary Becker's model of crime and
punishment'" posits a "demand" curve for each given type of crime (Figure
2).' 2 The number of crimes that are committed depends, under this model, on
the expected value of punishment.' 29 In Figure 2, the y axis represents the ex-
pected value of punishment, while the x axis represents the number of crimes
that will be committed. The expected value of punishment, from the point of
view of the potential criminal, consists of the probability of punishment multi-
plied by the severity of punishment. An individual will choose to commit a
crime if the utility derived from committing the crime is greater than the ex-
pected value of punishment. 30

Under Becker's model, for any given crime there is a socially optimal com-
bination of probability of punishment and severity of punishment.' 3' This opti-
mal combination yields a particular expected value of punishment for persons
committing that crime, and thus optimally deters crime.3 2 A decrease in the
severity of punishment or the probability of punishment would decrease that
expected value of punishment, and would lead to some decrease in deterrence.
In Figure 2, when the expected value of punishment decreases from PI to P2,
the number of crimes committed increases from CI to C2.111

If the severity of punishment were held constant, a decrease in the probabil-
ity of punishment would result in a decreased expected value of punishment
and, thus, in decreased deterrence for the crime in question. The amount of
decreased deterrence associated with such a decrease would depend upon the
slope of the "demand" curve for that particular crime.'3 ' Under Becker's

127. Becker, Crime and Punishment: An Economic Approach, 76 J. POL. ECON. 169, 181-84
(1968).

128. Becker refers to a "supply of offenses" which is affected by changes in expected punish-
ment. Id. at 176. I am using the "demand curve" terminology to mean the same thing.

129. Id.
130. This model assumes that criminals are rational in the sense that they are able to assess and

respond to changes in the "price" associated with committing a crime. This assumption is, of
course, implicit in the idea of deterrence itself.

131. Becker, supra note 127, at 181.
132. Id. at 183. Optimal deterrence of crime, under Becker's theory, is not synonymous with

maximum deterrence of crime. Since punishment, as well as crime, is costly to society, the opti-
mum amount of deterrence is that amount which will lead to the minimization of the-sum of the
costs associated with crime and punishment. Id. at 180-81.

133. Id. at 182 fig. 1.
134. See id. at 185-90 (discussing elasticity of offenses). The demand curve in Figure 2 is simply

shown as an example of a possible demand curve; there is no empirical support for the slope that
is depicted.
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model, the elements of severity and probability work together to produce a
single expected value of punishment. 13 Therefore, a decrease in the probability
of punishment could theoretically be offset by an increase in the severity of
punishment. 36 Severity and probability, however, are not perfectly fungible
factors. Scholarship in this field has demonstrated that an increase in proba-
bility of punishment is a much more desirable and efficient method of increas-
ing deterrence than is a comparable increase in severity of punishment.' 37 The

135. Id. at 183.
136. Id. at 183-84. Becker notes, however, that attitudes towards risk would alter this analysis.

Id.
137. See, e.g., Block & Sidak, The Cost of Antitrust Deterrence: Why Not Hang a Price Fixer

Now and Then?, 68 Gao. L.J. 1131, 1136-38 (1980) (arguing that as long as prosecutors and
judges mischaracterize legal corporate behavior as illegal, antitrust laws cannot be optimally en-
forced by increasing severity of punishment and decreasing probability of punishment); Polinksy &
Shavell, The Optimal Tradeoff Between the Probability and Magnitude of Fines, 69 Am. EcoN.
REv. 880, 881-87 (1979) (arguing that individual risk aversion makes increasing penalties imperfect
method for increasing deterrence); Stigler, The Optimum Enforcement of Laws, 78 J. PoL. EcoN.
526, 526-29 (1970) (arguing that society must limit penalties for relatively less serious crimes in
order to marginally deter individuals from committing relatively more serious crimes).
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considerations explicated in these works provide support for my next assump-
tion: within the relevant range, any increase in probability of punishment leads
to a Pareto superior combination of probability and severity of punishment;
any decrease in probability leads to a Pareto inferior combination.' 3

Thus, any fourth amendment rule would be expected to hamper the truth-
seeking function to some extent and to result in less detection and conviction
of guilty individuals. Since the probability of being punished for a given crime
would go down, and since any compensatory increase in severity of punish-
ment would necessarily be imperfect,' 39 the expected "cost" of crime, from the
perspective of a potential criminal, would decrease.1'4 This result would lead to
decreased deterrence, and some increase in the incidence of the crime.' 14 The
magnitude of this increase will depend upon the slope of the line defining the
relationship between incidence of crime'4 2 and expected value of punishment.'4 3

In other words, the extent to which there will be costs associated with loss of

138. This assumption is made only as to shifts in probability within the relevant range (that is,
shifts in probability that could be attributable to changes in fourth amendment law). Becker's
model posits an optimal combination of probability and severity. Becker, supra note 127, at 181.
Thus, at some point additional increases in probability are less efficient than a comparable in-
crease in severity, because of the increasing marginal costs of enforcement, for example. To sim-
plify the analysis, however, I am assuming that the changes in probability that could be brought
about by changes in fourth amendment law fall within a range in which increased probability
moves the combination of increased probability and severity closer to optimality.

139. See supra note 137 and accompanying text (discussing notion that increase in severity of
punishment not most efficient method for increasing deterrence).

140. How much the expected value of crime would decrease would depend upon the extent to
which an increase in severity of punishment is used to compensate for the decreased probability of
crime. It would be expected that society would attempt to compensate in this manner if the costs
associated with increased severity were less than the costs that would stem from the marginal
decrease in expected value of punishment that would otherwise result. I am assuming that, given a
decrease in the probability of punishment, some efforts to compensate through increased severity
will be undertaken. However, I am further assuming that the costliness and ineffectiveness of
increased severity as a substitute for a higher probability of punishment, supra note 137, would
preclude an increase in severity sufficient to fully make up for the decrease in probability of
punishment. The recent trend towards harsher sentences reflected in the Federal Sentencing Guide-
lines, however, indicates a societal willingness to increase severity rather dramatically in certain
instances, and makes this assumption empirically questionable. I am nevertheless assuming that the
expected value of punishment will go down as a result of the decreased probability of punishment
resulting from fourth amendment constraints.

141. This analysis assumes that criminals can accurately assess the expected value of punishment
as measured by the actual probability of conviction and severity of punishment. If the search did
not lead to a conviction, then the probability of conviction for the overall population would not
be increased. However, it could be argued 'that criminals would be deterred from crime by a
perception that many random searches were taking place, whether or not those searches actually
resulted in convictions. At the limit, a "police state" might deter crime out of proportion to the
actual increase in probability of conviction for specfic crimes. For the analysis of this Article, I
am ignoring this possibility, and looking only at the impact on the conviction rate as an index of
increased deterrence.

142. Each type of crime would have to be evaluated separately. The relationship between the
incidence of crime and the punishment would be different for each crime.

143. Becker, supra note 127, at 185-90.
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deterrence depends upon how effective deterrence is for that crime in the first
place.

How costly this loss of deterrence is depends upon the seriousness of the
crime involved, since a decrease in deterrence means that more crimes of that
type will be committed. If the crime is a very serious one, then society will
suffer much greater harm if even a few less individuals are deterred from en-
gaging in it. Thus, the number of crimes which go undeterred and the cost to
society for each such undeterred crime together determine the societal loss that
results from a decreased probability of punishment.'"

To further elaborate, the term "d" in Equation 3 would represent the ex-
pected value of deterrence associated with the search (if performed). This
value can be expressed as:

(4) d = p(s(k) x h)

In Equation 4, p represents the decreased marginal probability of a conviction
if the information is foregone,' 41 s represents the slope of the demand curve
for crime k within the relevant range, and h represents the societal harm
caused by the crime. This term is designed to express the amount of deter-
rence that could be expected from a given search. If a particular crime has
very elastic demand - it is easily deterred if the expected value of punishment
rises - then the slope of the demand curve would be greater, and the deter-
rence value associated with a given search would be greater.

The second major law enforcement cost that results from a fourth amend-
ment formulation that impairs the truthseeking function is the cost associated
with the inability to incapacitate the wrongdoer.' 46 Obviously, if a criminal is
not apprehended, hb or she is free to continue in a life of crime, imposing

144. A decreased probability of punishment would also have some impact on the costs associ-

ated with punishing criminals. Society would save money by punishing fewer criminals, but would

spend more money to punish the individuals that it did punish, because the punishment would be

expected to be somewhat more severe. See supra text accompanying note 136 (noting theoretical
inverse relationship between probability of punishment and severity of punishment) and supra note
140 (increased severity of punishment used to compensate for decreased probability). The net im-
pact on cost of punishment is indeterminate. I am assuming, for purposes of this Article, that the
net impact would not be significant; thus, I have omitted this factor from my model.

145. This decrease would reduce the probability of obtaining one conviction. If multiple convic-

tions were possible for a given search, then this term would have to be calculated for each possi-
ble conviction, and the terms would be added together. Similarly, if there were a possibility of

convicting for several different crimes, the terms would have to be calculated separately for each

crime, and summed.
146. I am discussing only the costs associated with the inability to incapacitate the criminal.

Clearly, there are costs associated with the incapacitation of the criminal. To the extent that crim-

inals are not punished, society saves money on punishment. However, Becker's model suggests

that any decrease in the number of criminals punished (probability of punishment) would be coun-

terbalanced to some extent by an increase in the severity of punishment for those criminals that
are punished. See supra note 136 and accompanying text (discussing this phenomenon). Costs as-

sociated with this increase in severity of punishment would counterbalance those savings in punish-
ment costs that would result from the punishment of a smaller proportion of criminals. Thus, it is

unclear whether punishment costs would increase or decrease overall as a result of fourth amend-
ment constraints.
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more costs on society. As in the case of deterrence, the incapacitation cost
associated with foregoing any particular search depends upon whether that
search would have been fruitful. If there were no criminal activity to uncover,
and no criminal to incapacitate, at the site of a given search, there would be
no incapacitation costs for foregoing the search. As the probability of uncov-
ering crime increases, the expected incapacitation costs associated with forego-
ing the search similarly will rise. In addition, the cost of failing to incapacitate
a criminal depends upon how much cost would have been avoided had the
incapacitation happened. For example, there are very few incapacitation costs
associated with foregoing a search that would have led to the capture of a
petty thief. Even if the thief were captured, the thief's sentence would likely
be short, and the period of incapacitation brief. Further, the costs associated
with the crimes that this thief would otherwise perpetrate during the term of
the incapacitation are relatively small. Thus, to determine incapacitation costs,
both the types of crimes the individual is likely to continue committing, and
the length of time that the individual would be incapacitated if a search led to
conviction must be taken into account. With respect to some crimes involving
relatively competitive markets, such as drug sales, incapacitation of an individ-
ual may not result in a decrease in crimes because other individuals will step
in and substitute their own crimes for the crimes that the individual would
have committed if he or she remained free. 47

The term "c" in Equation 3 can thus be expressed as:

(5) c = [p(krl + kr2 ... + krn)] - [p(s) x c(s)]

In Equation 5, p represents the decreased marginal probability of conviction
associated with foregoing the information, k represents the costs of crime k,
and rl represents the probability that the crime will be committed once if the
criminal is not incapacitated. R2 represents the probability the crime will be
repeated a second time, and n represents the expected number of such repeti-
tions. This number is offset, however, by the degree to which other indivi-
duals would step in and substitute their own crimes for the crimes that would
be prevented by incarceration of a defendant. P(s) represents the probability
that such substitution would take place, and c(s) represents the social cost as-
sociated with the substituted criminal behavior.

Other possible costs associated with fourth amendment law involve the pub-
lic perception and integrity of the legal system itself. The legal system's func-
tioning is impaired if it is perceived as unfairly freeing criminals.14 However,
it has also been argued that both the public perception and the integrity of
the legal system are harmed when improperly obtained evidence is allowed to
be the basis of a conviction.' 49 These costs are based on individual preferences

147. See generally P. REUTER, R. MAcCouN & P. MURPHY, MONEY FROM CRrmE (1990) (dis-
cussing drug markets and the economics of drug dealing in Washington, D.C.).

148. See Ingber, supra note 17, at 1521-22 & nn.52-58 (noting attacks on exclusionary rule and
critiques of legal system seen as "coddling criminals").

149. See, e.g., United States v. Calandra, 414 U.S. at 357 (Brennan, J., dissenting) (exclusion-
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and cut in both directions. The net impact on public perception and judicial
integrity of a given fourth amendment constraint is indeterminate. For this
reason, these costs are not included in my model.

The related cost of criminals "going free" will be analyzed in the section on
remedial measures.'5 0 In the present section, I am assuming that remedial
measures are costlessly enforced and completely effective. Under these assump-
tions, instead of the criminal later being released upon suppression of the evi-
dence, the evidence would never initially be found because the illegal search
would not have been conducted.

The total costs associated with law enforcement interests can be expressed
as:

(6) C(le) = {[p(h)f - p(h)nf] x s(h)}
+ { [p(i) x c(i)] + [p(ie) x c(e)] + [p(t) x c(t)] }

The first large bracketed term, {[p(h)n - p(h)i] x s(h)}, includes the costs in-
curred when the preventative function of an intrusion is limited by fourth
amendment rules. The second large bracketed term, {[p(i) x c(i)] + [p(ie) x
c(e)] + [p(t) x c(t)]}, includes the costs that are incurred when fourth amend-
ment rules shift the cost curve for acquiring information upward.

IV. PRiVACY-RELATED INTERESTS

The law enforcement costs outlined above must be balanced against a group
of "privacy-related interests" in order to determine the optimum level of
fourth amendment protection against searches and seizures. In addition to the
core of interests commonly recognized as constituting privacy, these interests
would include property interests which are potentially violated by searches and
seizures.

ary rule enables judiciary "to avoid the taint of partnership in official lawlessness and [to assure]
the people ... that the government would not profit from its lawless behavior, thus minimizing
the risk of seriously undermining popular trust in government"); Terry v. Ohio, 392 U.S. at 12
(in addition to serving deterrent purpose, exclusionary rule "serves another vital function - 'the
imperative of judicial integrity.') (quoting Elkins v. United States, 364 U.S. 206, 222 (1960));
Mapp v. Ohio, 367 U.S. at 659 (although exclusion of probative evidence may in some cases
allow guilty suspect to be acquitted, "the imperative of judicial integrity" requires this result).

Although the Court once forcefully argued that maintenance of public support for the legal
system and "judicial integrity" was nearly equal to deterrence of illegal governmental conduct as
a purpose behind the -exclusionary rule, e.g., Terry v. Ohio, 392 U.S. at 12; Mapp v. Ohio, 367
U.S. at 659, the Court has recently downplayed the former rationale and has instead stressed
deterrence as the primary purpose behind the rule. E.g., United States v. Havens, 446 U.S. 620,
626-27 (1980) (exclusionary rule's primary purpose of deterrence not frustrated by allowing use of
illegally seized evidence to impeach defendant's testimony); United States v. Calandra, 414 U.S. at
347-52 (exclusionary rule's "prime purpose [of deterring] unlawful police conduct" not frustrated
by allowing use of illegally seized evidence in grand jury proceedings).

For general discussions and critiques of the Court's various analyses of the purposes behind the
exclusionary rule, see generally, LaFave, supra note 22, at § 1.1(f) (discussing Court's asserted
purposes); Schrock & Welsch, supra note 22, at 263-64 (discussing Court's asserted purposes but
criticizing Court for relying on "an unstable combination of arguments" to support rule).

150. Infra notes 195-224 and accompanying text.
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The first privacy-related interest is the right to pursue one's own lawful ac-
tivities without interference.' This interest is violated when a person is inter-
rupted while conducting a lawful activity.1 2 The degree of intrusiveness of a
search or seizure determines the degree to which this interest is harmed. For
example, when law enforcement officers burst into a living room and handcuff
the occupants for several hours while they search, those occupants are pre-
cluded from engaging in whatever valuable activities'53 they would otherwise
have been pursuing. However, this particular type of privacy interest is not
infringed by a bug on a telephone." 4

The extent to which this interest is interfered with also depends upon the
setting in which the search occurs.155 In some settings, such as a home, there
is a greater value attached to noninterference with one's activities. If a law
enforcement officer stops an individual who is walking down the street, on the
other hand, that person may be momentarily prevented from continuing his or
her activities, but the intrusion is not as extreme. Similarly, it is also less in-
trusive to stop a driver for a limited period of time than it is to enter a
home. One reason for these differences may be that people walking or driving
down a street are pursuing an apparent activity - walking or driving -
whereas a person inside a home could be engaged in any number of activities.
Another basis for making a distinction would be that drivers and pedestrians
have come into a public place to pursue their activities, while a person in a

151. See, e.g., R. POSNER, ECONOINCS OF JUSTICE 272-73 (1981) (discussing individual's interest

in being left alone) [hereinafter EcoNohacs OF JusTIcE).

152. For now, I will assume that only lawful activities are considered to be socially valuable.
Therefore, there is only a cost incurred when a lawful activity is interrupted, not when an unlaw-

ful activity is interrupted. This issue will be dealt with in more detail when I set up the optimality
equation. Infra notes 170-72 and accompanying text.

153. For purposes of this analysis, the assumption is that every lawful activity is valuable be-
cause it has a subjective value to the person engaging in it. I will not attempt to make value

judgments as to whether it is more costly to interrupt an individual hard at work on a law review
article than it is to interrupt an individual watching television. For purposes of this analysis, all

lawful activities are considered to have value. However, the setting in which one pursues an activ-
ity may reflect the extent to which nonintrusion is valued. See infra notes 156-57 & 165 and

accompanying text (discussing different levels of fourth amendment protection given in different
contexts).

154. This result assumes that the bug is unobtrusive. However, if the bug emitted an irritating

static sound every few seconds, there would be an invasion of this interest, as the sound would
interfere with the ability to carry on a conversation. See Posner, EcoNoncs OF JusTicE, supra
note 151, at 313 (detailing similar example).

155. In Katz v. United States, 389 U.S. 347 (1967), the Supreme Court introduced the "legiti-
mate expectation of privacy" test which has governed its decisions regarding the scope of fourth
amendment coverage ever since. In determining whether the fourth amendment applies, the Court
looks both at whether a person expected no intrusion on his privacy, and whether it would be
reasonable to expect no such intrusion in today's society. Thus, there is both an objective and a
subjective component to the test. Gutterman, A Formulation of the Value and Means Models of
the Fourth Amendment in the Age of Technologically Enhanced Surveillance, 39 SYRACUSE L.
REv. 647, 647-667 (1988). Part of the analysis focuses on whether the person manifested an inten-
tion to keep something private, or whether the person instead knowingly exposed the information
to the public. Id. at 664.
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home has chosen not to expose himself or herself to the world.'5 6 To some
extent, the fact that a person chooses to place himself or herself in a given
setting may provide an index as to how important privacy is to that person at
that time. Thus, the fact that a person makes an effort to avoid interference
may indicate that the person's interest in avoiding interference is great.,"7

Similarly tied to the intrusiveness of a search is the privacy-related interest
of not having one's belongings damaged or put into disarray. 15 In other
words, there are costs associated with destructive law enforcement behavior
during a search or seizure. If a piece of furniture is broken, there is a loss; if
one's personal papers and belongings are strewn all over the floor, there are
costs associated with putting them back in order. 59 There is a privacy interest,
perhaps more properly termed a property interest, in not having one's posses-
sions taken away by police for any period of time. The degree to which this
interest is interfered with depends upon the items which are taken and the
length of time that their owner is deprived of their use. I6°

A different type of privacy interest involves one's desire to keep certain
pieces of information private. 16' This interest can be illustrated by the desire
not to have one's telephone bugged, even though one will not be engaging in
any criminal transactions. There are several reasons why one might wish to
keep information private. First, one might have a proprietory interest in the
information, as in the case of trade secrets. 62 In such an instance, disclosure
of the information would result in an economic loss. Alternatively, one might
wish to hide facts about oneself, if the disclosure of these facts would result
in some type of disutility. 63 The disutility could be either economic or per-
sonal. Posner has argued that this type of interest is illegitimate, because it
withholds information that could help individuals make better decisions about
who they will associate with in their business and personal lives.1 'The interest
would have some legitimacy, however, if it were found that certain pieces of

156. The Supreme Court has used this rationale to justify a higher level of fourth amendment
protection inside residences. See Gutterman, supra note 155, at 672 (discussing "public exposure"
theory).

157. The Supreme Court often looks at the conduct of the person being searched for clues as
to the importance of the interest allegedly violated. For example, if a person carries an object
loose on a car seat, the Court might reason that the person did not have as great an interest in
protecting privacy than as if the object were wrapped and concealed in some hidden compartment.
This reasoning also justifies heightened privacy in the home. See supra notes 155-56 and accompa-
nying text (discussing "legitimate expectation of privacy" test and its application).

158. See Dix, Means of Executing Searches and Seizures as Fourth Amendment Issues, 67
MINN. L. REv. 89, 92-94 (1982) (describing facts in case involving very destructive search).

159. Id.
160. Id. at 107-09; Florida v. Royer, 460 U.S. 491, 505-06 (1983) (cited in LaFave, Vagaries,

supra note 103, at 1209).
161. Posner, EcoNoMCs OF JUSTICE, supra note 151, at 232-50.
162. Id. at 242-45.
163. Id. at 232-33.
164. Id. at 233-34.
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information are systematically misinterpreted by others.16
, The intensity of

one's interest in keeping information private can be measured by the costs a
person would incur to keep that information private. For example, people
might incur additional costs to talk to each other in person if they believe
there is a chance that their phone is being bugged.' s

There are also a group of privacy interests that are more difficult to define.
One such interest is perhaps best exemplified by the desire of individuals in
our culture not to be observed naked by strangers. The cost associated with
such observation is one of embarrassment, or loss of dignity. One commenta-
tor refers to this type of interest as an interest in not being the subject of
attention. 67 This interest is real, the argument runs, even if no additional facts
could be gained from the attention, and even if it would not interfere with
one's productive activities.' 68 The intensity of this interest can also be gauged
by the costs that individuals would incur to prevent being observed. Interfering
with such an interest would cause individuals to spend money on socially use-
less measures to avoid being seen. For example, if police developed a technol-
ogy which permitted them to see through ordinary, unreinforced walls, and the
fourth amendment did not prohibit them from using this technology at will,
people would spend money installing the necessary reinforcement that would
thwart the technological device. This expenditure would be a net social
waste. 169

One final interest should be noted. Criminals have an interest in not having
evidence of their crimes discovered. This is a real interest, in that they suffer
disutility if interference with this interest occurs. However, this interest should
not be factored into the balance, because the assumption is that society has
already reached a determination that criminal conduct is, on balance, costly. 170

While it could be argued that there is some social utility associated with cer-
tain crimes, this utility is presumed to be outweighed by consideration of the
harms caused. Thus, the assumption for this analysis is that criminal conduct
is not to be considered socially valuable, and a criminal's interest in not being

165, Gavison, Privacy and the Limits of Law, 89 YAL L.J. 421, 454 (1980) (nondisclosure may
be preferable because in some circumstances risk of misinterpretation or irrational reaction may be
so great that it "may be best to let one's ignorance mitigate one's prejudice").

166. Posner, Ecoosuc ANALYsls, supra note 83, at 639.
167. Gavison, supra note 165, at 432.
168. Id. at 432-33.
169. See Posner, The Right of Privacy, 12 GA. L. REv. 393, 403-04 (1978) (discussing social

loss that results from costs incurred to maintain privacy).
170. Although criminal conduct is always costly to society, at some point punishment of crimi-

nal conduct becomes more costly than the crime itself. This is .the point demonstrated by Becker's
analysis, which posits that utility is maximized by an optimum amount of deterrence, not the
maximum amount of deterrence. Supra notes 127-36 and accompanying text. This does not, how-
ever, change the fact that criminal conduct is costly and that society is better off without it. It
merely demonstrates the need to adjust the combination of probability and severity of punishment
so as to provide the optimum amount of deterrence. See supra notes 136-31 and accompanying
text (discussing this adjustment).
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detected is not an interest that needs to be captured in the fourth amendment
balance. "'

This is not to say, however, that criminals do not have all the privacy inter-
ests listed above. While they have no legitimate interest in concealing their
crime, police action can interfere with the legitimate interests of criminals. 7 2

For example, a law enforcement officer, in searching a room, may break all
the furniture in his (successful) effort to locate drugs. The costs associated
with the broken furniture would be factored into the equation, but the costs
associated with having the drugs discovered would not be considered. 73

Total privacy-related costs associated with police intrusions can be expressed
as follows:

(7) C(v) = {p(i)[(vl + v2)d + v3 + v4 + v51} + v6

Here, C(v) represents the total privacy costs, p(i) represents the probability
that law enforcement officers will choose to engage in investigative activity un-
der the restraints imposed by fourth amendment rules rather than simply
forego the investigation altogether. 74 V1, v2, v3, v4, and v5 represent the var-
ious types of privacy-related interests outlined above. The first two of these
interests - the interest in pursuing lawful activities without interference, and
the interest in not having one's belongings damaged or put into disarray -
are tied to the degree of intrusiveness of a search, represented by d. V6 repre-
sents costs to all privacy-related interests from preventative intrusions.17

V. THE OPT_.L FouRTH AmmNDMENT

A. Optimality in a World Without Error Costs or Administrative Costs

Under the assumption of no error costs and no administrative costs, fourth
amendment "reasonableness" could be determined by balancing the interests
delineated above. The balance would be struck differently depending upon the
various factors detailed above: the severity of the crime under investigation;
the probability of finding incriminating evidence; the other alternatives availa-
ble for gaining such evidence and the costs associated with those alternatives;
the intrusiveness of the search; the setting of the search; and the extent to
which the subject of the search has indicated a desire to maintain privacy.

An optimal system of fourth amendment rules would operate so that the
sum of law enforcement costs and privacy-related costs would be minimized
over the spectrum of cases. This minimization can be expressed in the follow-
ing manner, where T is to be minimized:

171. Gavison, supra note 165, at 435.
172. Id.
173. I do not mean to suggest that furniture-breaking would necessarily be considered reasona-

ble or unreasonable in this situation. The broken furniture, however, should be a cost weighed
against the law enforcement interests at stake in the case.

174. See supra notes 124-26 and accompanying text (explaining derivation of p(i) term).
175. See supra notes 96-101 and accompanying text (discussing preventative intrusions).

1990]



AMERIcAN CRIMINAL LAW REVIEW

(8) T = C(le) + C(v)

As noted earlier, this model does not test the reasonableness of a particular
discrete search, but instead tests the optimality of a given level of fourth
amendment protection as applied to a particular type of investigative situation.
For example, if the level of fourth amendment protection were set very low,
law enforcement costs would be low. However, privacy-related costs would be
high, since law enforcement officers would face very few impediments to car-
rying out desired searches. Conversely, if a relatively high level of fourth
amendment protection were established, law enforcement costs would be
higher, while privacy-related costs would be lower. The optimum level of
fourth amendment protection would, of course, minimize the sum of these two
costs.

Using this model, the optimum level of fourth amendment protection could
be determined for any given investigative situation. The optimum level would
be expected to be different in different situations, as the relative costs of law
enforcement and privacy-related interests will differ. For example, we would
want fewer restraints put on police action in the case of the bomb inside the
locker than we would want in a situation involving a search for a small quan-
tity of drugs allegedly secreted within a home. Thus, the optimal level of
fourth amendment protection is, at least in the abstract, a sliding scale con-
cept that changes with each investigative situation.

B. Factoring in Error and Administrative Costs

1. Costs in. Ex Ante Procedures

The extent to which any theoretical level of fourth amendment protection
can be realized in a society depends largely upon what mechanisms, proce-
dures, or rules are used to put it into effect. The equation developed earlier
addresses the question of what the optimal level of fourth amendment protec-
tion would be in the abstract, assuming no error or administrative costs. Thus,
it assumes that fourth amendment rules can be developed which will perfectly
conform to optimality in all investigative situations. It further assumes that
law enforcement officers always comply with the fourth amendment standards
that have been set, and judges are always able to tell whether or not law
enforcement officers have complied with these requirements. Stated differently,
law enforcement officers and judges have perfect information about the loca-
tion of the line between constitutional and unconstitutional conduct, and about
their own conduct relative to that line. Furthermore, law enforcement officers
would have full knowledge of relevant costs and benefits and would make the
most efficient choice as to whether increments of information should be ob-
tained at a greater cost, or whether they should instead be foregone.

Even assuming that the standard for fourth amendment compliance is cor-
rectly set at the level which will minimize total societal costs, there will be
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some uncertainty surrounding the standard. 76 Specifically, law enforcement of-
ficers will not be sure what measures must be complied with in order to make
a search constitutional, or whether compliance with these measures is a worth-
while endeavor. Law enforcement officers could be expected to make errors of
four kinds: (1) making illegal searches (that is, searches that, are not in com-
pliance with the fourth amendment standard); (2) taking precautions in rela-
tion to an investigation in excess of the fourth amendment requirements; (3)
refraining from an investigation on the erroneous belief that it could not effi-
ciently be brought into compliance with the fourth amendment standard (that
is, a belief that the increased information costs were higher than the truthseek-
ing costs associated with foregoing the investigation); and (4) bringing an in-
vestigation into compliance with the fourth amendment where it would have
been cheaper to forego the information sought (that is, where information
costs exceeded the truthseeking costs that would have been foregone).

The extent to which such errors will occur depends, among other things,
upon the complexity of the operative fourth amendment constraints. There is
some tension between the simplicity of a standard and its accuracy in tracking
the substantive optimum. The fourth amendment rule that would lead to an
optimal balancing between the relevant costs would differ with each changing
set of circumstances. In order to minimize the sum of law enforcement and
privacy-related costs in the entire universe of cases, a different optimum rule
would be used in each individual case. A different rule for every set of facts,
while leading to the minimization of law enforcment and privacy-related costs,
may be costly in other respects. The more simple the fourth amendment rules,
the less responsive they are to changes in investigative situations. Thus, in-
creasing simplicity would be expected to yield more errors due to the rules'
failure to track the optimum.

In addition, a system of fourth amendment constraints is not costless to
administer. Law enforcement agencies incur costs associated with training offi-
cers to comply with fourth amendment constraints, and also bear the cost of
officers applying this training to a given situation or complying with any ex
ante procedures that might be prescribed by a given set of fourth amendment
constraints (for example, the warrant requirement). If an ex ante procedure
such as a warrant is used, there are costs associated with the issuance of the
warrant itself, such as the time of the magistrate.

2. Costs in Remedial Measures

In reviewing police conduct, judges will incur administrative costs in deter-
mining whether the officer complied with the fourth amendment standard.
Where this determination is erroneous, error costs will result. Judicial, errors
are of two types: (1) finding a legal search illegal; and (2) finding an illegal
search legal. The extent to which error costs would be associated with either

176. See Calfee & Craswel, Some Effects of Uncertainty on Compliance With Legal Standards,

70 VA. L. Rav. 965, 968 (1984) (uncertainty of standards due to indeterminacy of legal conse-

quences that will result from their application).
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remedy depends upon the degree of uncertainty facing the law enforcement
officer who must make the decision.'" The amount of uncertainty as to the
actual location of the negligence standard will depend, in large part, upon the
complexity of the legal rules and ex ante procedures that have been developed
to guide officers.

The way in which these errors impact upon the equation depends upon the

consequence of making each type of error. 78 These consequences depend upon

the remedy that is used to enforce the fourth amendment standard. Thus, the

frequency of judicial errors would be expected to bear some relationship to

the complexity of the operative rules or procedures; the costliness of each er-
ror would depend upon the cost to society of imposing the operative remedy.
One cost of an erroneous judicial determination is its effect in signaling a
different standard to the police force than the one originally formulated, mak-

ing future police errors more likely.

3. Minimizing Error and Administrative Costs

The minimization of the error costs and administrative costs outlined above
can be expressed as follows where C(a) represents the total error and adminis-
trative costs

(9) C(a) =d + el + e2 + al + a2

In this equation, d represents the costs associated with the deviation of ex
ante rules from the optimum, el represents the error costs in law enforcement
officers' compliance with ex ante rules, and al represents the administrative
costs for law enforcement officers in complying with ex ante rules. In addi-
tion, e2 represents the error costs at the judicial level in determining whether
law enforcement officers were in compliance with the operative standard, and
a2 represents the administrative costs in the judicial determination of whether
law enforcement officers were in compliance with the fourth amendment stan-
dard.

C. Optimality in Ex Ante Rules

One commentator, dismayed by the current lack of clarity in fourth amend-

ment law, has maintained that the brightest possible line should be adopted,
one which can be summed up in a "terse command any policeman can under-
stand.' 17 9 Certainly, such a bright line might be expected to reduce the admin-
istrative and error costs incurred by law enforcement officers in complying
with that standard. However, the desirability of any given standard must be
evaluated not only in terms of how "bright" it is, but also in terms of how

177. See id. at 970-74 (showing differences attributable to different probability distributions re-
garding liability).

178, Of course, the way in which these errors are weighed is also of critical importance. Cf.

American Hospital Supply v. Hospital Products Ltd., 780 F.2d 589, 593 C7th Cir. 1985) (discuss-
ing appropriate manner of weighing uncertainties in preliminary injunction context).

179. Bradley, supra note 1, at 1500-01.
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closely it tracks the optimum standard. I0 Simply because a standard is a
"terse command every policeman can understand,"'' does not mean that its
application will lead to optimal results; if the "terse command" does not
track the optimum, there will be very high error costs associated with that
inferior "fit," which may very well outweigh the benefits associated with easy
and accurate application of the standard.

A "brighter" or more simplistic rule should only be used where the savings
in administrative and error costs for both the law enforcement officers and the
judicial system outweigh the error that is built into the rule by virtue of its
failure to capture the subtleties of the optimal formulation. To reduce these
costs, similar cases could be grouped under a number of graduated rules. As-
suming that administrative and error costs are directly correlated with the
number of such rules,8 2 additional gradations would be added only where the
benefits in terms of a better fit with the optimum exceeded the costs of such
additional rules.

Furthermore, there is some question as to whether bright lines are particu-
larly helpful in reducing error and administrative costs. Where the bright lines
become numerous and complex, their usefulness diminishes accordingly. 8 3 Al-
ternatively, if too few bright lines are set, in many cases the line may not
provide a very good fit with the situation. In such instances, the temptation
will be great for the Court to achieve a more correct substantive result by
tampering with a procedural doctrine,1 or perhaps by writing a particular
realm of activity out of the fourth amendment altogether." 5

A single standard could be set which would govern all situations. Prior to
Terry v. Ohio'86 and Camara v. Municipal Court,8 7 a single standard was ar-
guably applied by the Supreme Court' 88 "Probable cause," a concept which
apparently bore some fixed meaning, was required of every search or seizure.
The use of such an unchanging standard has the disadvantage of poorly track-
ing the optimum standard, and leading to very poor decisions in some of the

180. See LaFave, The Fourth Amendment in an Imperfect World: On Drawing "Bright Lines"
and "Good Faith, " 43 U. Prr. L. REv. 307, 328 (1982) (stating "[the .. .question is whether
the rule will produce results which at least approximate those which would be obtained if a more
careful case-by-case application of a principle were feasible") (emphasis in original).

181. Bradley, supra note 1, at 1500-01.
182. This assumption is not necessarily correct. See infra notes 226-27 and accompanying text

(discussing possibility that completely flexible reasonableness standard might incur less administra-
tive and error costs than set of bright line rules). One type of error cost almost certainly increases
with a decreasing number of standards - the errors associated with deviation from the optimum.
Supra notes 177-78 and accompanying text.

183. Alschuler, supra note 55, at 287.
184. E.g., United States v. Leon, 468 U.S. at 905.
185. E.g., California v. Greenwood, 108 S. Ct. at 1628-29 (no fourth amendment protection for

curbside garbage); Florida v. Riley, 109 S. Ct. at 506-07 (no fourth amendment protection for
backyard areas which can be viewed from low-flying aircraft).

186. 392 U.S. 1 (1968).
187. 387 U.S. 523 (1967).
188. See Sunby, supra note 1, at 387 (discussing probable cause standard as only standard be-

fore Camara).
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individual cases. While the Court still claims to adhere to a single standard of
probable cause, with the advent of Terry, at least one additional gradation
was added. In Terry, the Court held that a pat-down type frisk was permissi-
ble on "reasonable suspicion," a quantum of certainty substantially less than
that required under probable cause. 8 9 While the Court has not yet embraced a
graduated or sliding scale approach to searches and seizures, Terry demon-
strates the Court's recognition of the problems inherent in applying a uniform
standard to a wide range of cases with anything but uniform attributes.

At the other end of the spectrum, it would be possible to require law en-
forcement officers to perform a particularized minimization function in their
heads before conducting each investigation, and to restrain their actions ac-
cordingly. However, many believe that this equation - or any equation -
would be too difficult for officers "on the beat."' 19 Not only would law en-
forcement officers tend to systematically overvalue the law enforcement inter-
ests and systematically undervalue privacy interests, but they also might not
have time to make a calculation of any kind.

The principal advantages to using the latter approach would be its flexibility
and its straightforwardness. A court applying such an approach could simply
proceed to the question of reasonableness in light of the relevant factors,
rather than having to first justify its disregard for procedural compliance in
that particular circumstance. Thus, the Court's disingenuous preliminary exer-
cise of explaining away the warrant and probable cause "requirements"
through application or invention of yet another exception could be eliminated.

In addition, such an approach has relatively low administrative costs. These
costs are quite low at the time that the officer is making the search - com-
pared, for example, to the administrative costs that an officer would incur
obtaining a warrant - but are somewhat higher when a reviewing court has
to determine whether the search was reasonable. The court would be determin-
ing each case on its own facts and would not be able to apply general
principals' 9 l to the extent it has where a specific ex ante procedure, such as a
warrant, was required.

The real risk associated with such an approach is error costs. Because the
standard is so flexible and the inquiry so open-ended, law enforcement officers
and judges are more likely to make errors - either intentionally or uninten-
tionally - in construing the proper level of fourth amendment protection in
each given setting.

If error costs associated with self-imposed police reasonableness are unac-
ceptably high, an alternative consists of "erecting appropriate procedures that
will balance these interests tolerably well over the range of cases."',92 While

189. Terry v. Ohio, 392 U.S. at 27.
190. Wasserstrom, The Incredible Shrinking Fourth Amendment, supra note 29, at 315. But see

Posner, Rethinking the Fourth Amendment, supra note 17, at 75 (arguing that such cost-benefit
analysis would not be unrealistic for police to obey).

191. Wasserstrom, The Incredible Shrinking Fourth Amendment, supra note 29, at 315.
192. Wasserstrom & Seidman, supra note 17, at 33.
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numerous formulations of such procedures are imaginable, the most familiar
such procedure is the requirement that a warrant be obtained prior to under-
taking a given search or seizure. To the extent that the judge or magistrate
issuing the warrant is systematically better equipped to balance the interests
fairly than is a law enforcement officer, fewer errors would be expected
through the use of such a procedure.' 93

The Court has demonstrated a good deal of flexibility with respect to war-
rants. Although a warrant is required unless an exception applies, the Court
has recognized quite a number of exceptions. These exceptions make fourth
amendment law more confusing, and thus increase the error costs. This in-
creased confusion is cost-justified, 194 however, if the increased "fit" with opti-
mality compensates for the additional error costs.

D. Optimality in Remedial Measures

1. The Exclusionary Rule

The fourth amendment is essentially a negligence standard, 95 in that it only
requires "reasonable" behavior in searching and seizing. A law enforcement
officer is not subject to strict liability for searches that invade privacy, so long
as his or her actions are reasonable. The model constructed earlier defines the
optimum level at which a fourth amendment negligence standard should be
set. At the present time, at least in most instances,'9 a failure to comply with
the Supreme Court's standard of fourth amendment protection results in ex-
clusion of the improperly obtained evidence.

Where the sanction for failure to comply with a negligence standard is suffi-
ciently strict, a high degree of compliance with that standard should result.
This is true because all liability - that is, all risk of the exclusionary sanction
- can be avoided by raising the level of conduct to the designated stan-
dard. 197 Assuming that officers are able to ascertain exactly where the line be-
tween permitted and prohibited conduct lies (and are confident that judges will
always accurately assess their conduct), under a negligence rule, one would ex-

193. This advantage would be reduced or eliminated to the extent that issuers of warrants are
biased in favor of law enforcement interests. See Lippman, The Decline of Fourth Amendment
Jurisprudence, 11 Cram. JusT. J. 293, 352-53 (citing studies showing judges and magistrates to be
allied with law enforcement in issuing of warrants).

194. Cost-justified, of course, is not the same as optimality. See supra note 88 and accompany-
ing text (discussing difference between cost-effectiveness and optimality).

195. Posner, Rethinking the Fourth Amendment, supra note 17, at 70-71.
196. There are, of course, a number of exceptions to this rule, including the "good faith"

exception articulated in United States v. Leon, 468 U.S. at 922-25. See also Stone v. Powell, 428
U.S. at 494 (where state has provided opportunity for full and fair litigation of fourth amendment
claim, state prisoner may not be granted habeus corpus relief on ground that evidence obtained
through unconstitutional search and seizure was introduced at trial); United States v. Calandra,
414 U.S. at 353-55 (witness summoned to appear and testify before grand jury may not refuse to
answer questions on ground that they are based on evidence obtained from unlawful search and
seizure).

197. Calfee & Craswell, supra note 176, at 976.
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pect perfect compliance with the standard; the officer would neither fall short
of the standard nor go above it.19s

There is no incentive for a law enforcement officer to go beyond the negli-
gence standard in a world without errors, since merely meeting the standard
absolves him or her of all liability. Consequently, the exclusionary rule could
not be said to "overdeter" police behavior in such a world. Thus, arguments
made by critics of the exclusionary rule about its "overdeterrence" of searches
are often misguided. The critic is often actually opposed to the substance of
the fourth amendment standard which is being enforced. The good faith ex-
ception to the exclusionary rule illustrates this point. In Leon, the Court ap-
plied cost-benefit analysis to the exclusionary rule's application where there
was a "technical" violation of the fourth amendment.'" The Court criticized
the use of the exclusionary remedy in this context and declined to apply it.
The real criticism, however, was of the "technical" fourth amendment require-
ment that warrants must always be supported by probable cause. It was this
provision that was perceived as overly restrictive, not the exclusionary remedy.
This point has not gone unrecognized; a number of commentators have noted
the volume of misdirected criticism leveled at the exclusionary rule.'

The problem, of course, is that law enforcement officers often have no idea
as to the precise location of the standard, and believe that there is a signifi-
cant possibility that a judge will mischaracterize their conduct, either permit-
ting it when it should be prohibited, or prohibiting it when it should be
permitted. 201 If the expected value of "punishment" from making a certain
type of error - or erroneously being found to have made that type of error
- is sufficiently high, rational actors will try to reduce the chance of liability
for their conduct by overcomplying with the standard 2A1 It is in this sense,
and only in this sense, that the exclusionary rule could be found to overdeter
searches that are actually reasonable.

Even here, overdeterrence would occur only if the expected "punishment"
value of conducting illegal searches was systematically higher than the expected
loss related to making other types of errors. This fact is unambiguously true
in the exclusionary rule context. The "punishment" that is given in conjunc-
tion with the making of an illegal search is simply that the evidence cannot be
used. A deadweight loss of reduced truthseeking accuracy results, 203 as well as

198. See id. (discussing incentive to comply exactly with precisely known standard of conduct).;
Cooter & Ulen, An Economic Case for Comparative Negligence, 61 N.Y.U. L. REv. 1067, 1085
(1986) (describing behavior under negligence standard).

199. United States v. Leon, 468 U.S. at 907 (magistrate erroneously issued warrant not sup-
ported by probable cause).

200. E.g., Wasserstrom & Seidman, supra note 17, at 35-36; Bradley, supra note 1, at 1481; Le
Francois, supra note 23, at 65-66.

201. See Bradley, supra note 1, at 1468-69 (citing confusion among police as to proper stan-
dards).

202. Calfee & Craswell, supra note 176, at 965.
203. There is a deadweight loss even if the only way in which the police officer could have

complied with the fourth amendment would have been by foregoing the investigation altogether.
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a windfall for the defendant, which is troubling from a distributive standpoint.
Furthermore, only a tiny fraction of fourth amendment violations are pun-

ished in this manner. Violations which do not result in incriminating evidence
are not punished. In addition, very few acquittals per year are attributable to
the successful suppression of illegally-obtained evidence.2°4 The expected value
of punishment is a function both of the probability of punishment and the
seriousness of the punishment.205 Thus, while the severity of punishment is ar-
guably quite high, the probability of being punished in this manner is quite
low.

As noted previously, in most cases, the officer is not merely making a bi-
nary type of choice - such as, to search or not to search. Instead, the issue
is whether additional costs should be incurred to comply with the negligence
standard. In such a situation, it makes sense that the uncertainty regarding the
exact location of the standard might lead to excessive expenditures of this type
in an effort to bring the standard of conduct to the level that seems to be
constitutionally demanded. Alternatively, if a law enforcement officer mistak-
enly believed that the fourth amendment constraint required incurring more
costs to obtain an increment of evidence than the restraint actually required,
the increment of evidence might erroneously be foregone because the perceived
cost of obtaining the evidence would be too high. Nevertheless, the gains,
from the perspective of the law enforcement officer, associated with meeting
the standard, or ensuring that one will be held to have met the standard, are
great compared to the potential loss if one is found not to have met the stan-
dard. 206

This cost associated with overdeterrence is not a cost usually identified by
critics of the exclusionary rule. Critics of the exclusionary rule argue that the
costs of overdeterrence involve criminals going free. Under this analysis, it
seems clear that there would be little incentive to overcomply with a standard
if the officer were certain that by complying the criminal would go free. 2w

In this situation, compliance with the fourth amendment would have meant that the evidence
would never have been available, and the same truthseeking loss would result. However, where the
fourth amendment was not complied with, privacy-related costs have already been incurred. Since
the costs have already been incurred, it would be preferable to at least realize the benefits which
were derived -albeit inefficiently and illegally.

204. See Lippman, supra note 193, at 353-54 (citing studies showing estimated loss of adult
felony arrests of between 0.6 percent and 2.35 percent due to illegal search); Kamisar, "Compara-
tive Reprehensibility" and the Fourth Amendment Exclusionary Rule, 86 Micn. L. REv. 1, 27-28
(1987) (citing statewide California studies showing less than .3 percent of all nondrug arrests re-
jected by prosecution for illegally-obtained evidence).

205. See Becker, supra note 127, at 181. See also supra notes 135-37 and accompanying text
(discussing extent to which severity and probability are not fungible).

206. See Cooter & Ulen, supra note 198, at 1085 (explaining abrupt jump in potential costs
when one has crossed line into behavior prohibited by legal standard).

207. I am assuming that officers suffer the same psychic disutility when they know their failure
to investigate leads to a criminal going free, as they do when the criminal later goes free because
illegally obtained evidence is suppressed. This assumption may not be empirically correct; officers
may be more damaged by the suppression of evidence which frees a suspect in custody than by an
inability to investigate a suspect still at large.
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Instead, the overcompliance would tend to take the form of incurring more
costs than are constitutionally necessary in attempting to convict the criminal
by engaging in less than efficient searches, and in foregoing some increments
of evidence which become too costly to obtain once the risk of exclusion is
considered. The relatively rare °s instances where a criminal is set free as a
result of suppressed evidence illustrate that the exclusionary rule underdeters,
not that it overdeters. If the exclusionary rule actually overdeterred, then evi-
dence would not ultimately be excluded because law enforcement officials
would be especially careful to comply with the mandates of the fourth amend-
ment.

Ironically, critics of the exclusionary rule often - and sometimes in the
same breath2O - accuse the rule of not performing its deterrent function. The
empirical basis for this charge is apparently the fact that some evidence is
suppressed, meaning that some law enforcement officers were not sufficiently
deterred. 210 This fact, of course, proves nothing, since the same argument
could be made with respect to punishment for crimes; some criminals remain
undeterred, so punishment does not deter. In fact, as one commentator has
noted, the empirical and theoretical basis for believing the exclusionary rule
deters is roughly analogous to the underlying assumption that our system of
criminal law and punishment deters. 2 1 Thus, the idea that the exclusionary
rule deters "deserves as much respect as does the deterrent value of the crimi-
nal law generally. ' 212 Anthony Amsterdam stated the case more strongly when
he noted that, given the lack of evidence suggesting a deterrent effect for a
crime such as larceny, the proposition that the exclusionary rule deters
"look[s] as solid by comparison as the law of gravity. '213

There are, however, situations in which the exclusionary rule would not ap-
pear to deter very well. Where the primary purpose of an intrusion is not to
gather evidence, but is instead to prevent some type of imminent harm, the
exclusionary rule would presumably not constitute a good deterrent. If a pro-
cedural rule, such as "standing," were certain to preclude a motion to sup-
press from the individual against whom the evidence was to be used, the
exclusionary rule would not appear to be a good deterrent. Even in these si-
tuations, however, the exclusionary rule would deter to the extent there was
any anticipated future use of the evidence that might make it susceptible to
exclusion.2

1 4

208. Kamisar, supra note 204, at 31 n.130.
209. E.g., Posner, Rethinking the Fourth Amendment, supra note 17, at 54 (criticizing exclu-

sionary rule for its potential both to underdeter and overdeter law enforcement officers).
210. Ingber, supra note 17, at 1523.
211. Id. at 1552.
212. Id.
213. Amsterdam, supra note 1, at 431.
214. For example, a preventative search might also yield useful evidence. While an officer moti-

vated purely by a desire to prevent imminent harm would not be deterred, an officer who also

foresaw the potential use of evidence that might be gathered might be deterred from violating the
fourth amendment.
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The exclusionary rule might underdeter if the fourth amendment negligence
standard were set so high that law enforcement officers would be better off
not meeting the standard and bearing the losses - exclusion - associated
with noncompliance. 215 Since all liability could be avoided by meeting the stan-
dard, a voluntary choice to remain negligent would only occur where the costs
associated with the level of fourth amendment care that the officer does take,
added to the expected liability in terms of exclusion, is less than the cost of
meeting the negligence standard (that is, complying with the fourth amend-
ment).

21

In factoring the impact of the exclusionary rule into the balance between
interests, the error costs described earlier must be taken into account. To the
extent that the exclusionary rule overdeters, it will increase the cost associated
with the term "c(i)" in Equation 2 detailed earlier. C(i) represents the added
information costs that result from fourth amendment constraints.

To the extent the exclusionary rule does not work, either because it does
not deter, or because law enforcement officers make errors and accidentally
make improper searches, costs associated with the invasion of privacy would
be increased. Additionally, the costs associated with the loss of deterrence and
incapacitation, to the extent the exclusion of evidence results in an acquittal
that would not otherwise have occurred, would increase as well. In order to
assess the magnitude of these costs, empirical data on the number of infra-
marginal or nondeterred officers would need to be gathered.

2. Tort Remedies

In assessing the costs associated with an exclusionary remedy, it is helpful to
briefly compare these costs to the costs associated with a tort remedy. Al-
though criticisms of the exclusionary rule are often overstated, it is indisputa-
ble that a tort remedy could be more exactly calibrated to optimally deter,
and could potentially avoid the problems of overdeterrence and underdeterr-
ence. 2'7 Unlike the exclusionary rule, a tort remedy is linked to the actual
costs of violating the fourth amendment. 218 Thus, simply by making the intru-
sion "cost" the correct amount, optimum deterrence could theoretically be
achieved.

In addition, the tort remedy is more efficient than the exclusionary rule be-
cause it does not result in the "deadweight loss" of excluded evidence. 19 In
distributive terms, the tort remedy is also attractive since it avoids the exclu-
sionary rule's windfall award to the defendant, and serves a compensatory
function by reimbursing individuals for fourth amendment violations.

215. See Shavell, supra note 92, at 83 (discussing this effect in tort context).
216. See id. (discussing negligence standard in tort context). By choosing not to meet the negli-

gence standard, an individual is essentially choosing to operate under a strict liability rule. The
costs of taking care are balanced against the expected costs of liability, since the individual will
bear all of these costs. Id.

217. Posner, Rethinking the Fourth Amendment, supra note 17, at 56.
218. Id.
219. Id. at 58.
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The tort remedy would be available to every victim of an illegal search and
seizure, whereas the exclusionary remedy is, by definition, only available to
those against whom incriminating evidence is sought to be admitted. This
would theoretically increase the probability of "punishment" for fourth
amendment violations under a tort remedy. Assuming that law enforcement
officers are responsive to this "punishment," this increase in probability would
be expected to be more efficient at deterring misconduct than would a compa-
rable increase in the severity of punishment. n0

A number of practical considerations have been cited by critics of tort lia-
bility for fourth amendment violations. Perhaps most significantly, it has been
argued that the cost of litigation, the relatively small amounts available in
damages, the institutional bias in favor of law enforcement officers, and the
fact that those most likely to be victims of an illegal search or seizure would
have the least access to the courts, would tend to make tort suits infeasible
for the victim of constitutional violations.2' This argument maintains that de-
fendants in criminal cases, who are guaranteed a lawyer and who have the
most at stake, are the individuals best situated to enforce fourth amendment
substantive guarantees. It is alleged that a system of tort remedies would sim-
ply not be used by those who would most need the protection of the fourth
amendment; indeed, those least capable of bringing suit could be systematically
victimized with impunity.m

If this proposition were true, tort remedies would underdeter, and there
would be increased societal costs associated with privacy-related interests.
However, the argument of underdeterrence may be somewhat misleading in
that the factors cited above, which are said to exist under existing or imagined
tort remedy regimes, are used to indict the entire concept of tort remedies. In
other words, the fact that an individual whose rights were violated would be
unlikely to bring a tort suit, given the present system for tort recovery, does
not mean that monetary remedies in general are undesirable.

A system of tort recovery unique to the fourth amendment context could be
developed, with the amount of recovery available adjusted to make it worth-
while for the plaintiffs to sue and worthwhile for lawyers to represent these
plaintiffs. Adjudications of these disputes could be relegated to an administra-
tive agency or special master in an attempt to avoid biases in favor of law
enforcement officers. Of course, to the extent tort remedies would be pursued,
there would be administrative costs in adjudicating the disputes. This factor
would also have to be taken into account in designing this new system. The
point is simply that society has at its disposal the mechanisms necessary to
make bringing a tort suit sufficiently attractive. The fact that these mechan-
isms are not currently in place is not a valid argument against tort remedies in

220. See supra notes 136-38 and accompanying text (discussing desirability of increasing proba-

bility of punishment in context of criminal activity).
221. See, e.g., Amsterdam, supra note 1, at 429-33 (detailing difficulties with tort remedies).

222. Id. at 430.
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general; it does, however, argue for caution in designing the system that
would replace the exclusionary rule.323

In addition, there is arguably a countervailing effect resulting from the law
enforcement officers' greater internalization of a tort sanction. In fact, it has
been alleged that tort remedies would overdeter to a greater extent than the
exclusionary rule since the officer would be risking personal liability by under-
taking searches.Y If this effect dominated, the costs associated with overde-
terrence would be the same as those that would result from overdeterrence in
the exclusionary rule context - increased costs incurred in conducting searches,
with some increments of information being foregone because they are per-
ceived as too costly to obtain.

VI. A PROPOSED APPROACH TO FOURTH AMENDMENT LAW

The purpose of the foregoing model is to help develop a method for fram-
ing the right set of questions in this enormously complex and controversial
area of law. However, a systematic appraisal of costs and benefits in fourth
amendment law strongly suggests that certain structural changes in fourth
amendment jurisprudence are necessary to achieve optimality in fourth amend-
ment law.

The starting point for an optimizing approach to fourth amendment law is
the realization that different levels of substantive constraints on police action
are appropriate in different situations. This simple point has never been explic-
itly advanced by the Supreme Court;25 instead, procedural devices such as the
warrant and the exclusionary rule, have been manipulated to obliquely achieve
a rough gradation of fourth amendment protection. A much more straightfor-
ward and precise way to calibrate the varying degrees of appropriate fourth
amendment protection is through the adoption of a sliding scale of probable
cause. In proposing the sliding scale approach, this Article makes use of an
empirically untested, but warranted, assumption that the gains from a closer
fit with optimality would outweigh any increases in error and administrative
costs.n

223. In other words, alternatives to the exclusionary rule need not be summarily dismissed, as
they were by one commentator, as mere "pie in the sky." Amsterdam, supra note 1, at 429. One
potential alternative would be a type of liquidated damages award which would be large enough
to provide even poor individuals with an incentive to sue. Posner, Excessive Sanctions for Govern-
ment Misconduct, 57 WAsH. L. Rav. 635, 639 (1982).

224. Note, The Exclusionary Rule and Deterrence: An Empirical Study of Chicago Narcotics
Officers, 54 U. Cm. L. Rnv. 1016, 1053 (1984)(in this study, 95 percent of police officers sur-
veyed stated that they would be afraid to conduct necessary searches if personal liability were
available).

225. See supra note 55 and accompanying text (discussing Court's unitary standard of probable
cause).

226. See supra Part V (A) (discussing optimality in world without error or administrative costs)-
A similar assumption is implicit in United States v. Chaidez, 59 USLW 2315 (7th Cir. 1990). In
this recent case, the Seventh Circuit explicitly adopted a sliding scale test for police intrusions
short of arrest under which the level of probability required varies with the level of the intrusive-
ness of the police action. In adopting this approach, the court noted the unfairness and futility of
"pigeonholing" investigative situations into only two categories when those situations actually rep-
resent points along a continuum. Id. at 2316.
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Under a sliding scale approach, the seriousness of the crime, as well as the
costliness and purpose of the intrusion, would be explicitly taken into account.
Informed by the reasonableness clause, probable cause would reflect the degree
of certainty necessary for police intrusions in various situations. For example,
an intrusion directed at preventing imminent death or serious bodily injury
would require less probable cause than an intrusion directed at obtaining evi-
dence that a misdemeanor had been committed. In some situations, no amount
of probable cause would be sufficient, because under any level of certainty,
privacy-related costs would outweigh law enforcement interests. 227

Although commentators have criticized a sliding scale approach for its inde-
terminacy, m  as well as its potential for abrogation of individual rights,2 9 such
an approach would likely be as definite and protective of privacy rights as the
Court's present approach. Since the Court has never adequately defined proba-
ble cause, the standard is currently quite indeterminate. Further, it is apparent
that different amounts of probable cause are in fact required in different
cases. The Court's failure to acknowledge this fact arguably heightens the in-
determinacy and potential for decisions based on factors irrelevant to the in-
quiry.

To the extent that the Court attempts to maintain a unitary standard of
probable cause, that standard will necessarily be watered down to the least
common denominator in terms of fourth amendment protection. Alternatively,
the Court might remove certain situations from fourth amendment scrutiny, if
the implication of affording fourth amendment privilege is that an unjustifia-
bly high probable cause standard will be applied in that context. Lastly, the
Court can alter the enforcement mechanism to reduce the level of protection
available under the fourth amendment. This avenue is perhaps the most dan-
gerous in terms of limiting indiyidual rights, because it does not purport to be
affecting rights at all. Clearly, the Court has at its disposal sufficient tools
which can be used to whittle away fourth amendment protections. A sliding
scale of probable cause would permit a more precise and more straightforward
adjustment of fourth amendment rights, one which would at least focus the
fourth amendment debate on the relevant issues.

An assumption that law enforcement officers "on the beat" could engage in
any kind of calculation has been consistently deemed unrealistic by critics.
However, the type of factors involved in the model described in this Article
are likely to be more familiar to officers than some of the Court's more
muddy "bright line" rules.230 Further, the ability of individuals to make ra-

227. See Winston v. Lee, 470 U.S. at 259 ("compelled surgical intrusion into an individual's
body for evidence ... implicates expectations of privacy and security of such magnitude that the
intrusion may be 'unreasonable' even if likely to produce evidence of a crime"). For a discussion
of Winston, see Wasserstrom, General Reasonableness, supra note 5, at 140-145.

228. Amsterdam, supra note 1, at 414-15.
229. Wasserstrom, Incredible Shrinking Fourth Amendment, supra note 29, at 309-12 (discussing

Court's recent tendency to allow greater discretion in police searches).
230. Alschuler, supra note 55, at 287 ("lwlhat renders substantive fourth amendment law in-

comprehensible, however, is not the lack of categorical rules but too many of them").
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tional judgements based on a variety of factors has been considered quite pos-
sible in other contexts, such as tort law.Y'

The optimum level of probable cause in a given fact situation would be the
degree of certainty which would minimize the total law enforcement and pri-
vacy-related costs. To determine what level of probability would be optimum
in a given situation, the seriousness of the crime, the possibility of preventing
future harm, and the costliness of the intrusion in terms of privacy-related
costs would have to be considered. Each additional increment of certainty
about the efficacy of the intrusion serves to decrease the expected privacy-
related costs. However, the price of requiring additional increments of cer-
tainty includes the cost of obtaining more information, the risk of losing in-
formation through delay, and the possibility that the investigation will be
abandoned altogether. The balance will be struck differently in different cir-
cumstances; thus, a different degree of certainty will be optimal in different
settings.

However, the fourth amendment only forbids unreasonable searches, not all
suboptimal searches. 22 Thus, a requirement that the level of probable cause be
optimal would arguably go beyond the dictates of the fourth amendment. An
idea related to optimality - "least intrusive means" - has been discussed at
some length by the Court and commentators. 233 Although the content of the
phrase "least intrusive means" appears to vary somewhat among users,23
Strossen defines it in a way that basically embodies an optimizing strategy33
Under her analysis, if an alternate strategy can reduce privacy costs more than
it increases law enforcement costs, it is constitutionally required.2

Because the use of the less intrusive means of effecting a search would de-
crease the expected privacy-related costs associated with an intrusion, a lower
standard of probable cause would then be optimal. Thus, where privacy-re-
lated costs could be reduced significantly and relatively cheaply through the

231. See generally, Shavell, supra note 92 (discussing tort standards under assumption that indi-
viduals can act rationally to maximize utility).

232. Supra text accompanying note 89.
233. Strosscn, supra note 5, and cases cited therein (discussing incorporation of "least intrusive

means" test in Court's use of fourth amendment balancing test); Sundby, supra note 1, at 430-48
(discussing need for "compelling government interest-least intrusive means" test to help define
meaning of reasonableness clause in fourth amendment).

234. Compare Strossen, supra note 5, at 1266 ("[tjo give proper weight to fourth amendment
values, the balancing analysis must compare the marginal costs and benefits of alternative search
and seizure techniques, and uphold a particular technique only if it is the least intrusive measure
and substantially promotes the state's goals") with Sundby, supra note 1, at 442 ("the compelling
governmental interest-least intrusive test establishes a high standard across the board for all intru;
sions and in the process recognizes that all intrusions implicate the citizenry's privacy interest").

235. Strossen, supra note 5, at 1206-07. "Least intrusive means" analysis, even when it is de-
fined in this manner, can still be conceptually distinguished from a pure optimizing strategy. Un-
der least intrusive means analysis, increases in the marginal benefit are apparently constitutionally
required only where that increase is derived in part from a decrease in privacy costs associated
with intrusiveness. Id. at 1266. Under an optimization approach, any increase in marginal benefit
would be relevant, regardless of its source.

236. Id. at 1266.

1990]



AspucAN CRiMiNAL LAW REvw

use of less intrusive means, a sliding scale approach would provide the proper
incentives to use those less intrusive means. For example, if police could
search a home during waking hours at no extra cost to law enforcement inter-
ests instead of searching during the middle of the night, this model would
have the police choose the less intrusive search. By choosing to perform a less
intrusive search, the privacy-related costs would be reduced, permitting police
to search on a lesser quantum of probable cause, since probable cause is set
with respect to the relevant balance of costs.

Although some support for "least intrusive means" analysis can be gleaned
from certain Court decisions,2 7 the Court has neither explicitly endorsed nor
expansively applied "least intrusive means" analysis. 238 In following this
course, the Court has cited the exigencies of law enforcement work, and the
inability of officers in the field to instantaneously determine what method
would later be deemed by a court to constitute the "least intrusive means. ' ' 39

These criticisms would seem to apply a fortiori to a pure optimizing strategy,
where the law enforcement officer would be called upon not only to consider
whether privacy costs could be reduced, but also whether any factor in the
total mix of costs and benefits could be altered so the net benefit would be
higher.

A somewhat weaker verbal formulation embodying the idea of "least intru-
sive means" analysis, such as "significantly less intrusive means," or "obvi-
ously available and less intrusive alternative," might avoid the pitfalls of a
pure optimizing strategy while retaining the goal of optimization in fourth
amendment law.' 1 The operative fourth amendment rule would then be: a
cost-justified search, in which a search's benefits exceed its costs, would be
reasonable in the absence of an alternate means which would be less intrusive,
and would fall within the qualified formulation being used. Using this analy-
sis, intrusions based on levels of probable cause falling within an acceptable
range of optimality would also be considered reasonable within the constitu-
tional context of the fourth amendment. Thus, a search would not be deemed
unreasonable on the ground that some conceivable alternate action would
move the search closer to optimality by a tiny margin. Instead, the search
would be held reasonable if it were cost-justified, and if the law enforcement

237. See Florida v. Royer, 460 U.S. at 500 (endorsing least intrusive means analysis in limited
"Terry-stop" context); Strossen, supra note 5, at 1215-21 and cases cited therein (discussing cases
in which least intrusive means" analysis has been applied).

238. Cases such as United States v. Sokolow, 109 S. Ct. 1581, 1587 (1989), have limited Royer

to its facts on this point, and have declined to apply the "least intrusive means" analysis to other
situations. See Strossen, supra note 5, at 1221-31 (discussing cases in which "least intrusive
means" analysis has been disfavored).

239. United States v. Sokolow, 109 S. Ct. at 1587 ("least intrusive means" analysis would "un-

duly hamper the officers' ability to make on-the-spot decisions").
240. See supra notes 233-35 and accompanying text (discussing conceptual differences between

pure optimization and "least intrusive means").
241. Strossen provides similar limiting language in suggesting that a search technique be upheld

"only if it is the least intrusive measure that substantially promotes the state's goals." Strossen,
supra note 5, at 1266.
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officer did not gratuitously make the search more intrusive than necessary, or
blindly overlook an obvious alternative that would be less intrusive. This result
seems consistent with the distinction between optimality and reasonableness -
a search need not be optimal in all respects to be reasonable.

While a reasonableness-informed sliding scale of probable cause would be
the central feature in an efficient system of fourth amendment law, warrants
would also serve an important function. If a search were warrantless, the law
enforcement officer would be called upon to make the determination as to the
applicable level of probable cause in a given situation, and determine whether
or not such probable cause existed. To the extent that law enforcement offi-
cers systematically overvalue law enforcement interests at the expense of pri-
vacy-related interests, errors could be expected. Further errors would derive
from the difficulty of determining the category of a given situation, and deter-
mining whether the proper quantum of probable cause had been reached.

These errors might be reduced through the use of warrants issued by a "de-
tached and neutral" magistrate. First, the systematic errors involving overvalu-
ation of law enforcement interests would arguably be alleviated. In addition,
magistrates might better be able to assess the salient attributes of a fact pat-
tern, and determine whether the officer had in fact shown adequate probable
cause. If magistrates could significantly reduce the number of errors, the use
of warrants could be encouraged by making them a burden-shifting device,
much as they are today.

VII. CONCLUSION

Fourth amendment law, as currently manifested, is a confusing mess that is
criticized by virtually everyone.2

4
2 While the Court's misapplication of a rea-

sonableness-based balancing approach has added to the confusion, a cost-bene-
fit approach could be usefully employed to bring coherence to this area of
law. A thoughtful balancing of the relevant interests can make fourth amend-
ment law both internally consistent and socially optimal.

Optimization in the fourth amendment context consists of minimizing the
sum of the costs to law enforcement interests and the costs to privacy-related
interests. Fourth amendment constraints shift the cost curve for obtaining in-
formation upward; thus, law enforcement officers are able to obtain fewer in-
crements of information, and those increments which are obtained will be
more costly. The price of fourth amendment constraints to law enforcement
includes costs associated with the increased burden of obtaining evidence, as
well as costs to truthseeking that result when increments of evidence are fore-
gone. These truthseeking costs include decreased deterrence and the resultant
increases in crime, and costs associated with criminals who are not incapaci-
tated. In addition, fourth amendment constraints also result in costs associated
with officers' diminished capacity to prevent the damage caused by imminent
or ongoing criminal acts. Individual citizens incur privacy costs, however, to

242. Wasserstrom & Seidman, supra note 17, at 19.
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the extent that law enforcement officers are permitted to intrude into their
lives. The optimum fourth amendment standard is the standard that would
minimize the sum of these two costs.

In addition, there are error and administrative costs that must be factored
into any set of fourth amendment rules. The fourth amendment standard, de-
rived in the abstract, must be boiled down to rules that can be applied to
actual situations by law enforcement officers and judges. Error costs will re-
sult from the failure of these rules to track the fourth amendment optimum,
as well as from errors by law enforcement officers in determining where the
fourth amendment standard has been set and whether their actions meet that
standard. Judges will make errors as to the precise location of the fourth
amendment standard relative to the action of the officer. In addition, adminis-
trative costs will be incurred in attempts to understand and apply the relevant
fourth amendment standard, comply with any ex ante standards, and apply
remedial measures. Thus, the optimal set of fourth amendment constraints
must minimize the sum of error, administrative, law enforcement, and privacy-
related costs.

Because the relative strength of law enforcement interests and privacy-related
interests will differ depending upon the investigative situation, a single stan-
dard of probable cause will not always yield optimality. Instead, a sliding
scale of probable cause permits the amount of probable cause required to dif-
fer according to the differing strengths of various interests. Of course, a slid-
ing scale is superior to a single standard only to the extent that this closer fit
to optimality is not overshadowed by countervailing increases in error and ad-
ministrative costs.

The exclusionary remedy, much maligned of late, also appears ill-suited to
an optimizing strategy. A truly adequate tort remedy could be formulated
which would permit the "punishment," in terms of compensation, to be cali-
brated to fit the fourth amendment violation. The deadweight loss of excluded
evidence and the windfall to criminal defendants make the exclusionary rule an
inefficient tool for achieving fourth amendment compliance. However, if there
is to be compliance at all, tort remedies must be sufficiently severe to deter
violations, and, conversely, the recovery must be sufficiently attractive to po-
tential plaintiffs and their lawyers.

It is essential that the relevant costs and benefits be identified and consid-
ered by those wishing to reform fourth amendment law. However, statements
of these costs and benefits have rarely been objective, and have often been
motivated by ideological agendas. Most importantly, the question of the
proper remedy has been allowed to cloud the assessment of relevant tradeoffs
in the fourth amendment context, and has distorted the development of sub-
stantive fourth amendment law. The optimizing strategy detailed in this Article
provides a vehicle for more focused, coherent, and intellectually honest debate
and reform in the fourth amendment context.
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